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STATEMENT OF QUESTIONS PRESENTED 


The questions presented in No. 20,086, which arise out of 
the Union’s petition for review, are as follows: 


1. Whether, in the circumstances, the Board’s rem- 
edy was adequate and proper. 


2. Whether the Board erred in failing to find that 
Southland Manufacturing Corp. also violated Section 
8(a) (5) of the Act by rejecting the union’s request to 
bargain over any future cessation of operations. 

The questions presented for review in No. 20,235, 
which arise out of the Board’s petition for enforcement, 
are set forth in the Board’s brief at p. (i). 
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JURISDICTIONAL STATEMENT 


These consolidated cases are before the Court on a peti- 
tion to review, and a petition to enforce, a final order of the 
National Labor Relations Board issued on April 1, 1966. In 
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No. 20,086, United Hatters, Cap and Millinery Workers In- 
ternational Union, AFL-CIO (hereafter referred to as the 
Union), the charging party before the Board, seeks review 
of the part of the Board’s decision and order unfavorable to 
it. In No. 20,235 the Board seeks enforcement of the order 
it entered against Southland Manufacturing Corp. (herein- 
after referred to as the Company). This Court has juris- 
diction under Section 10(e) and (f) of the National Labor 
Relations Act, 29 U.S.C. § 160(e), (f). 


STATUTES INVOLVED 


Section 2(3) of the National Labor Relations Act, 29 
U.S.C. § 152, provides in pertinent part as follows: 


“The term ‘employee’ shall include any individual 
whose work has ceased as a consequence of, or in con- 
nection with, any current labor dispute . - A 


Section 7 of the National Labor Relations Act, 29 U.S.C. 


§ 157, provides in pertinent part as follows: 


“Sec, 7. Employees shall have the right to self-or- 
ganization, to form, join, or assist labor organizations, 
to bargain collectively through representatives of their 
own choosing and to engage in other concerted activi- 
ties for the purpose of collective bargaining or other 
mutual aid or protection . . .” 


Section 8 of the National Labor Relations Act, 29 U.S.C. 
§ 158, provides in pertinent part as follows: 


“Sec, 8. (a) It shall be an unfair labor practice for 
an employer— 

1. to interfere with, restrain, or coerce employees in 
the exercise of the rights guaranteed in Section 7...” 

3. by discrimination in regard to hire or tenure of 
employment or any term or condition of employment 
to encourage or discourage membership in any labor 
organization . 
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5. to refuse to bargain collectively with the repre- 
sentatives of his employees, subject to the provisions of 
Section 9(a).” 


Section 10 of the National Labor Relations Act, 29 
U.S.C. § 160, provides in pertinent part as follows: 


“(c) . . . If upon the preponderance of the testi- 
mony taken the Board shall be of the opinion that any 
person named in the complaint has engaged in or is 
engaging in such unfair labor practice, then the Board 
shall state its findings of fact and shall issue and cause 
to be served on such person an order requiring such 
person to cease and desist from such unfair labor prac- 
tice, and to take such affirmative action including rein- 
statement of employees with or without back pay, as 
will effectuate the policies of the Act . . .” 

“(e) ... The findings of the Board with respect to 
questions of fact if supported by substantial evidence 
on the record considered as a whole shall be conclu- 
sive.” 

“(j) The Board shall have power, upon issuance of 
a complaint . .. , to petition any district court of the 
United States . . . within any district wherein the un- 
fair labor practice in question is alleged to have oc- 
curred or wherein such person resides or transacts 
business, for appropriate temporary relief or restrain- 
ing order.” 


STATEMENT OF POINTS 


The brief filed by the NLRB has dealt extensively with 
the issues raised by the Board’s petition for enforcement of 
No. 20,235. Accordingly, with but one exception,* we shall 
limit our discussion in this brief to the issues raised by the 
petition for review in No. 20,086. 

The points upon which we intend to rely are as follows: 


1See pp. 7-10, infra. 
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1. The Board failed to provide an adequate remedy 
for the unfair labor practices committed by the Com- 
pany; 

2. The Board erred in not affirming the Trial Exam- 
iner’s ruling that the Company committed additional 
violations of Section 8(a)(5) and (1) of the Act by 
refusing to bargain with the Union with respect to any 
future closing or reopening of its plant. 


STATEMENT OF THE CASE 


The NLRB, in its brief, has set forth accurately and in 
detail both the Board’s affirmative findings and the evidence 
upon which those findings rested. Little need be added 
here. Essentially, the facts disclose (see Board’s brief, pp. 
3-15) that the Company’s entire course of conduct—com- 
mencing with the advent of the Union in October 1964, and 
culminating in February 1965 with Company President 
Milstein’s refusal to negotiate with the Union concerning 
the effect of future plant closings—reflects its flagrant dis- 
regard for the employees’ statutory rights and an unyield- 
ing opposition to the principles of collective bargaining 
which underlie the statutory scheme.”* This is borne out by 
a mere listing of the unfair labor practices committed by the 
Company during the mentioned one-year period. Thus, as 
found by the Board (br. pp. 3-15), the Company violated 
Section 8(a) (1) of the Act, inter alia, by threatening em- 
ployees that it would close its plant or refrain from bidding 


14 The Company’s propensity to violate its employees’ statutory rights 
goes far beyond the limited matters covered by the National Labor 
Relations Act. This Court may wish to take judicial notice of the fact 
that Southland Manufacturing Corp., and its president Morris Mil- 
stein, has recently been the respondent in a proceeding (Case No. 
PC-971) before the United States Department of Labor, Division of 
Public Contracts. On August 12, 1965, the hearing officer in that 
proceeding issued a decision finding that the Company violated the 
Walsh-Healy Public Contracts Act by failing to pay required mini- 
mum wages and overtime compensation; the Examiner further found 
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on new contracts to provide work for them if they joined 
the Union; by threatening to refuse to give employees job 
references if they joined or assisted the Union or engaged 
in a strike; by soliciting strikers to abandon their concerted, 
protected strike activities on the representation that the 
Company would never recognize or bargain with the Union; 
by inciting and encouraging employees to engage in anti- 
Union demonstrations designed to disparage the Union’s 
representative status; by encouraging and assisting em- 
ployees in the preparation and circulation of petitions to 
repudiate the Union; by threatening and attempting to 
assault strikers and inciting physical violence between 
strikers and non-striking employees; and by pressuring the 
Union to withdraw outstanding unfair labor practice 
charges against the Company. Likewise, the Board found 
that the Company violated Section 8(a) (3) and (1) of the 
Act by refusing for discriminatory reasons to rehire 50 strik- 
ing employees upon their unconditional offer to return to 
work. The Board also concluded that by temporarily shut- 
ting down its plant (between December 7, 1964 and Janu- 
ary 11, 1965) for discriminatory reasons, and locking out its 
non-striking employees, the Company violated Section 
8(a)(1), (3) and (5) of the Act. Finally, the Board found 
that the Company acted in violation of Section 8(a) (5) 
and (1) by unilaterally formulating and granting merit in- 
creases to the employees during contract negotiations in 
derogation of the Union’s representative status. 


—— ee 


that the Company knowingly employed under-age children and re- 
quired its entire employee complement to work under unsafe and un- 
sanitary conditions. To remedy these violations, the Examiner recom- 
mended, pursuant to Section 3 of the Walsh-Healy Act, that the 
Company be placed on a list of ineligible manufacturers which there- 
by disqualified it from performing any contract with the United 
States Government for three years. The Secretary of Labor there- 
after, by letter dated March 16, 1966, adopted the Examiner’s recom- 
mendation and ordered that other Government agencies be notified 
that the Company was blacklisted. 
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SUMMARY OF ARGUMENT 


1. The Board did not provide an adequate and appropri- 
ate remedy. 


The Board found, in agreement with the Trial Examiner, 
that the Company engaged in conduct violative of Section 
8(a)(3) and (1) of the Act by refusing for discriminatory 
reasons to rehire 50 striking employees upon their uncondi- 
tional offer to return to work in October 1964. To remedy 
that violation, the Examiner ordered, inter alia, that the 
Company’s back-pay liability would run from the date of 
discrimination until each discriminatee had been reinstated 
or placed on a preferential hiring list. No cutoff date for 
the employer’s back-pay liability was established; rather, 
consistent with normal Board practice, this matter was left 
for the compliance stage of the proceeding. 

The Board, however, modified the Examiner’s remedy by 
providing that the employees’ rights to back pay ceased in 
February, 1965. The sole reason assigned for doing so was 
the Board’s conclusion that it “appear[ed]” from an injunc- 
tion proceeding instituted by the Regional Director after the 
Examiner issued his decision “that Respondent [Company] 
closed down its plant for economic reasons in February 
1965.” But the simple fact is that this finding was not sup- 
ported by any evidence, let alone substantial evidence on the 
record as a whole. Universal Camera Corp. v. NLRB, 340 
U.S. 474. In such circumstances, therefore, the Board, by 
establishing an erroncous cutoff date, failed to comply with 
the mandate of Section 10(c) to “take such affirmative ac- 
tion . . . as will effectuate the policies of the Act.” 

2. The Board erred in failing to find that the Company 
violated Section 8(a)(5) of the Act by refusing the Union’s 
request in February 1965 to bargain concerning any future 
decision to cease operations and the effects of such cessation 
on the employees. 


Based on uncontroverted record evidence, the Examiner 
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found that the Company had engaged in the refusal to bar- 
gain described above and issued an order requiring, inter 
alia, that the Company cease and desist from that specific 
conduct. The Board, however, without any explication of 
its reasons, found it unnecessary to determine whether the 
Company had thereby violated the Act. In defense of that 
position, counsel for the Board now urge that such a find- 
ing was unnecessary because the Board issued a general bar- 
gaining order and, further, there was no likelihood that the 
plant shoutdown problem would recur. 

The Board is wrong on both counts. First, the Board’s 
failure to find the additional violation, particularly in light 
of the Examiner’s finding of this specific violation, invites 
the Company to infer that it might thereafter engage in 
such conduct without being in contempt of the general or- 
der to bargain. And, second, the record evidence demon- 
strates quite clearly that because of the Company’s uncer- 
tain financial future and its adamant refusal to deal with 
the Union, there is a real possibility of future shutdowns, 
either temporary or permanent. 


ARGUMENT 


. THE BOARD PROPERLY FOUND THAT THE COM- 
PANY VIOLATED SECTION &(a)(3) AND (1) OF 
THE ACT BY REFUSING FOR DISCRIMINATORY 
REASONS TO REHIRE THE STRIKERS UPON 
THEIR UNCONDITIONAL OFFER TO RETURN TO 
WORK. 


As explained in detail in the Board’s brief, the findings 
concerning the Company’s statutory violations are sup- 
ported by substantial evidence on the record as a whole. 
Consequently, we agree with the Board that these findings 
are entitled to affirmance on review. Universal Camera 
Corp. v. NLRB, 340 U.S. 474. The only aspect of the 
Board’s brief in No. 20,235 upon which we wish to elabo- 
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rate relates to the finding that the Company violated Sec- 
tion 8(a) (3) and (1) of the Act by refusing to reinstate 50 
striking employees who unconditionally offered to return to 
work in October 1964. 

The record discloses that the Union was certified as bar- 
gaining representative on April 10, 1964. Thereafter, on or 
about May 20, the parties began contract negotiations. The 
major topic of discussion at this and a succeeding meeting 
concerned the prior discharge of an employee named An- 
tonio Aviles; the Union contended that he was discharged 
because of his Union activities and demanded his reinstate- 
ment. (J.-A. 8-9; Tr. 386-387, 442 and 443). When this 
issue was not resolved, the Union called a strike on June 1. 


The General Counsel conceded that the strike was eco- 
nomic at its inception, but urged that on or after June 12, 
it was converted into an unfair labor practice strike because 
of the Company’s numerous unlawful acts described above” 
(J.A. 67-68). If the Trial Examiner had made such a find- 
ing, the unfair labor practice strikers would, as a matter of 
settled law, have been entitled to reinstatement to their 
same or substantially equivalent position upon their uncon- 
ditional offer to return to work in October 1964. Mastro 
Plastics Corp v. NLRB, 350 U.S. 270, 278. In such circum- 
stances, the Company’s refusal to reinstate the strikers, even 
f this meant dismissing their replacements, would have con- 
stituted a violation of Section 8(a) (3) and (1) of the Act. 
Ibid. 

The Trial Examiner, however, took the position that it 
was unnecessary to determine whether, and at what date, 
the economic strike was converted into an unfair labor prac- 
tice strike. Rather, he found that even if the case were 
analyzed in the light most favorable to the Company—i.e., 
even if the economic strike was still in progress as of Oc- 
tober 1964—the refusal to recall the 50 strikers was unlaw- 


2See also, Board’s brief pp- 5-10. 
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ful (J.-A. 68). Under the Act, economic strikers retain 
their status as employees;* “any discrimination in putting 
them back to work is, therefore, prohibited by § 8.” NLRB 
v. MacKay Radio Co., 304 U.S. 333, 346. 

Indeed, this is precisely what occurred here. In the in- 
terim period between the commencement of the strike and 
the strikers’ requests for reinstatement, the Company’s oper- 
ation had expanded to the point that even with the replacc- 
ments on the job “substantially equivalent employment pre- 
vailed at the plant” for each of the former strikers (J.A. 
43; Tr. 80, 88, 145, 155). Bertha Milstein, vice-president 
and wife of the Company president, conceded this signifi- 
cant fact at the hearing. Further, the Company also ad- 
mitted having an urgent need for trained workers to fulfill 
the vast amount of new government contracts it had ob- 
tained; and management recognized that the strikers “defi- 
nitely” possessed the requisite skills which would have made 
them more desirable employees than any newly hired per- 
sonnel (J.A. 43). 


Notwithstanding these uncontroverted facts, the Com- 
pany refused the strikers’ applications for reinstatement. 
Plainly, in view of the Company’s expressed hostility to the 
Union, the Board properly found on the basis of the fore- 
going that the only reason for such conduct was the Com- 
pany’s desire to punish these 50 employees for joining the 
Union and participating in the strike. This discrimina- 
tory retaliation visited upon the strikers violated Section 
8(a)(3) and (1) of the Act.* See, for example, Mastro 


3 Section 2(3) provides, in pertinent part, that “the term ‘employee’ 
shall include . . . any individual whose work has ceased as a conse- 
quence of, or in connection with, a labor dispute . . .” 

4The instant case is thus totally distinguishable from those situa- 
tions where an employer permanently replaces his economic strikers in 
order to continue his business operations and no vacancies exist when 
the strikers ask to resume their employment. There, unlike here, the 
employer may lawfully refuse to discharge the replacements. Mackay 
Radio v. NLRB, 304 USS. 333, 345-346. 
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Plastics Corp. v. NLRB, 350 U.S. 270; NLRB »., Posner, 
Inc., 304 F.2d 773, 774 (CA. 2). 


Il. THE BOARD FAILED TO PROVIDE AN ADE- 
QUATE OR PROPER REMEDY. 


Our disagreement with the Board stems first from its 
failure to provide an adequate or proper remedy for the 
Company’s violations. As found by the Trial Examiner, 
the Company’s discriminatory refusal to rehire 50 striking 
employees upon their unconditional offer to return to work 
in October 1964 was violative of Section 8(a) (3) and (1) 
of the Act. Shortly thereafter, the Company once again 
violated those same statutory provisions by temporarily 
shutting down its plant from December 7, 1964 to January 
11. 1965 to punish its employees for having joined the Union 
and engaged in a strike (J.A. 71). 

Effective January 12, the Company reopened its plant 
and resumed operations. At the unfair labor practice hear- 
ing conducted before the Trial Examiner in late February 
1965° Company President Milstein testified that “he re- 
opened the plant at the suggestion of the Defense Supply 
Agency in order to complete the contracts upon which he 
was working because he could not bring himself, after being 
in the business for so many years, to create a wasteful situa- 
tion for the United States Government. However, he also 
acknowledged that the unfinished work would be very costly 
to himself, as well, and he stated his intention again to close 
the plant when those interim endeavors were concluded” 
(J.A. 63). 

The Trial Examiner, however, did not credit Milstein’s 
testimony that the Company was going out of business as 


5 Our criticism of th Board’s remedy is limited to the specific mat- 
ters discussed at pp. 10-18; in all other respects we submit that the 
Board’s order should be enforced. 

® The hearings were conducted on various dates between February 
15 and February 23, 1965. (J.A. 2-3). 
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soon as the mentioned orders were completed. In view of 
Milstein’s own statement to the press, upon reopening the 
plant in January 1965, that he now had the support of his 
employees, the Examiner, refused to find that the Company 
intended to cease operations permanently when its existing 
orders were completed.’ Consequently, the Trial Exam- 
iner’s remedial order, in his decision which issued on Sep- 
tember 15, 1965, was predicated on his finding that the 
Company was and would continue to remain operational. 


The Trial Examiner, therefore, recommended, in accord- 
ance with settled Board policy, that the Company make 
whole the striking employees for any loss of pay they may 
have suffered because of the discrimination “by payments 
to each of them of a sum of money equal to the amount that 
he or she normally would have earned from the date of such 
discrimination to the date of reinstatement, or, in the case 
of employees for whom there is insufficient work available, 
to the date of his placement on a preferential hiring list . . . 
as the case may be, less the net interim earnings during said 
period.” (J.A. 72), The precise application of this for- 
mula, as usual, was left to the compliance stage of the pro- 
ceeding. The task of determining the cut-off date of the 
Company’s back-pay liability to each of the individual dis- 
criminatees was thus a subject for compliance. 


The Board, however, modified the Examiner’s remedy 
solely because it “appear[ed]” from an injunction proceed- 
ing instituted by the Regional Director after the Examiner 
issued his decision “that Respondent [Company] closed 
down its plant for economic reasons in February 1965.” 


*™The Examiner also found support for his position in that on De- 
cember 7, 1964—the day the plant closed—and on occasions there- 
after, the Company’s supervisors notified the employees and the gen- 
eral public that: (1) Milstein had shut the plant down because “he 
did not want the union in there”; and (2) Milstein would reopen the 
operation at any time but that he “did not care how much he had to 
wait to keep the union out.” (J.A. 64). 


12 


(J.A. 84).* Solely on the basis of this outside-the-record 
assumption, the Board concluded that the Company’s back- 
pay liability should only run until the precise date in Febru- 
ary, 1965, when the shutdown actually occurred. Plainly, 
the Board’s action is not supportable even when viewed in 
light of the wide discretion which the agency concededly 
enjoys in remedying unfair labor practices. 

First, the Board order issued on April 1, 1966. Obviously, 
insofar as the order cut off the employees’ right to back-pay, 
it was predicated on the assumption that the plant shut- 
down of February 1965 was still in effect as of April 1966. 
As a matter of fact, however, the exact opposite was true. 
For the Company was operating its plant at the very time 
the Board’s order was issued.” In these circumstances, we 
can only conclude that the Board clearly erred in cutting off 
the employees’ right to back-pay as of February 1965. As 
such, the Board has failed to comply with the mandate of 
Section 10(c) of the Act that in remedying violations it 
“take such affirmative action... as will effectuate the 
policies of the Act.” 

Second, as noted, the instant unfair labor practice hear- 
ing was conducted late in February 1965 at the very time 
that the plant shutdown allegedly occurred. Yet, the rec- 
ord in this proceeding does not establish that there was any 
shutdown. Nor has the Board even suggested that the Trial 
Examiner erred in refusing to find, on this record, that the 
Company was going to shut down permanently in February 
1965 or thereafter. Indeed, as the Board itself found, the 
Company’s temporary cessation of operations between De- 


‘Pursuant to Section 10(j) of the Act, the Regional Director 
brought a suit in the United States District Court for the District of 
Puerto Rico to enjoin the Company from disposing of its assets pend- 
ing final disposition of the instant unfair labor practice case before the 
Board. On December 3, 1965, the Court entered a consent decree in 
that matter. The Union was not a party to that proceeding. 

®While not included in the instant record, we have been advised 
that the Company was operating on a limited scale in March, 1966. 


13 


cember 1964 and January 1965 vividly demonstrated the 
extremes to which it was willing to go to frustrate its em- 
ployees’ statutory rights. 

Surely, at the very least, this experience, which is amply 
detailed in the record, militated against finding that a per- 
manent shutdown occurred one month later, Ict alone for 
economic reasons,”° absent substantial evidence to that ef- 
fect. But this is precisely what the Board did here. With- 
out benefit of any factual resolution—solely on the basis of 
an indication in the district court proceeding that the Com- 
pany “appear[ed]” to have terminated its operations in Feb- 
ruary 1965—the Board modified the Examiner’s order and 
tailored its own remedy on the assumption that a shutdown 
occurred." And, the injunction proceeding was not even 
made a part of the instant record before this Court." 

In these circumstances, at best, the Board’s order rests 
on and off the record unsubstantiated factual premise relat- 
ing to a shutdown of the Company’s operations; at worst, it 
rests on an crroneous premise. In either event, the Board's 
order cannot stand, since it rests on findings which are not 
supported by substantial evidence on the record as a whole. 
Section 10(e) of the Act; Universal Camera Corp v. 
NLRB, 340 U.S. 474, 490. This case, we submit, should be 
remanded to the Board with instructions to delete its refer- 
ence to any limitation on the Company’s back-pay liability 


The Board’s unexplained willingness to attribute a lawful eco- 
nomic motive to the Company’s alleged shutdown in February 1965 
is particularly suspect in view of the Board’s own extensive findings 
that many of the Company’s contemporaneous acts, including the 
temporary shutdown one month earlier, were motivated by anti-union 
considerations. 

"Tf there had not been any intervening district court proceeding, 
the Board would have adopted the Examiner’s recommended order in 
toto. Thereafter, the factual question whether the Company had shut 
down its plant, and, if so, the extent to which this limited its back-pay 
liability, would have been explored fully and resolved at the compli- 
ance stage. See, for example, Savoy Laundry, Inc., 148 NLRB 38, 

12 See the Board’s certified list. 
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predicated on a plant shutdown. That matter should be re- 
solved in the normal course only after a full scale factual ex- 
ploration in the compliance proceeding. 

Finally, the Board’s error is not rendered innocuous 
(Board’s brief, p. 37) by the catch-all saving provision con- 
tained in its order. It provides that the Board “expressly 
reserves the right to modify the back-pay and reinstatement 
provisions of this Decision and Order if made necessary by 
a change in conditions in the future, and to make such sup- 
plements thereto as may hereafter become necessary in or- 
der to define or clarify their application to a specific set of 
circumstances not now apparent” (J.A. 85). While that 
provision may well be susceptible to numerous interpreta- 
tions, it seems to permit the inference that the right to mod- 
ify back-pay provisions only becomes operational where 
there has been ‘“‘a change of conditions in the future”. The 
Board thus had reference essentially to new events which 
transpired subsequent to the issuance of its decision on April 
1, 1966. Because of this, it is uncertain whether the savings 
provision would be of any consolation to the Union, for the 
fact is that the plant was operating prior to April 1, 1966, 
during the period the Board “assumed” it to be closed. 
Manifestly, the Board should have followed its routine pro- 
cedure and ordered that these matters be determined in a 
compliance proceeding. 


III. THE BOARD ALSO ERRED IN FAILING TO FIND 
THAT THE COMPANY COMMITTED A FUR- 
THER VIOLATION OF SECTION 8(a) (5) AND (1) 
OF THE ACT BY REFUSING THE UNION’S RE- 
QUEST IN FEBRUARY 1965 TO BARGAIN CON- 
CERNING ANY FUTURE DECISION TO CEASE 
OPERATIONS AND THE EFFECTS OF SUCH 
CESSATION UPON THE EMPLOYEES. 


The Trial Examiner found that the Company decided to 
close its plant in December 1964 without prior notification 
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to or consultation with the Union; he likewise found that 
the Company reopened in January 1965, once again, with- 
out notifying or consulting with the Union. On both occa- 
sions, therefore, the Examiner concluded that the Company 
had refused to bargain in good faith in violation of Section 
8(a)(5) and (1) of the Act (J.A. 71). Additionally, the 
Trial Examiner found that the Company committed a fur- 
ther refusal to bargain by declining the Union’s request in 
February 1965 to meet and discuss any future cessation of 
operations and the effect of such cessation upon the em- 
ployees (J.A. 63, 65, 71). To remedy these violations, the 
Examiner ordered the Company, inter alia, to cease and de- 
sist from refusing to bargain collectively with the Union, as 
exclusive representative of all its production and mainte- 
nance employees, by “‘unilaterally closing or reopening the 
plant, or arriving at a future decision to close or reopen the 
installation, without prior notification to and consultation 
with the Union” (J.A. 75). 

The Board agreed with the Trial Examiner’s conclusion 
that the Company’s unilateral actions in December 1964 
and January 1965 constituted refusals to bargain. How- 
ever, with regard to the Examiner’s finding that the Com- 
pany committed a further violation in February 1965, the 
Board, without any explanation, merely concluded: “we 
find it unnecessary to decide whether Respondent otherwise 
violated Section 8(a) (5) as found by the Trial Examiner” 
(J.A. 84). 

In its brief (p. 37), counsel for the Board do not suggest, 
as indeed they could not, that the Company’s action in ques- 
tion was lawful. Rather, they merely have attempted to 
supply a rationale for the Board’s refusal to make an unfair 
labor practice finding. Essentially, the argument is two- 
fold; first, that this finding and the specific remedial order 
issued by the Examiner (quoted supra) were surplusage 
since the Board issued a general order requiring the Com- 
pany to bargain in good faith; and second, “this record of- 
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fers no reason to believe that this specific problem of bar- 
gaining about such economic decisions will arise again” 
(br. p. 37). 


These arguments of the Boards’ counsel are unavailing. 
Far from constituting mere surplusage, several very practical 
considerations militate in favor of the specific order issued 
by the Examiner. Given the Company’s known propensity 
to overlook the fundamental requirements of the Act (see 
pp. 4-5, supra), the possibility of preventing future mis- 
conduct would be enhanced if the Company was put on no- 
tice in explicit terms as to precisely what conduct is fore- 
closed by the Act. Conversely, the “Notice to Employees” 
recommended by the Examiner (J.A. 78-79), by detailing 
this specific conduct, would serve the important function of 
advising the employees that the Company cannot unilater- 
ally close down the plant without consulting the Union con- 
cerning the shutdown and its effect on the employees. 


Morcover, when the Board issues a general order to bar- 
gain, the question of what must be done to comply with 
that order must be answered on the basis of the underlying 
decision. Obviously, since the Board found it “unneces- 
sary” to decide whether the Company violated the Act by 
refusing to bargain with the Union over future decisions to 
cease operations and the effect of such cessations on the em- 
ployecs, the Company is invited to infer that it might not be 
in contempt of the Board order if it thereafter engages in 
that same conduct. United Steelworkers of America v. 
NLRB, U.S. App. D.C. , 363 F.2d 272, 275 
(CADC), cert. denied US. (No. 392, Oc- 
tober Term, 1966). For the Board’s general bargaining 
order did not apprise the Company that the specific con- 
duct in question is unlawful. Indeed, this omission is espe- 
cially glaring here since the Board’s cease and desist order 
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did make reference to other specific conduct which consti- 
tuted a refusal to bargain." 


Further, contrary to the Board’s argument, the record is 
replete with facts which suggest the distinct possibility that 
plant shutdowns and reopenings will be a matter of recur- 
ring concern to the Union and the employees, not just a one- 
shot proposition. Initially, in the midst of the Union’s or- 
ganizing campaign in March 1964, Company President 
Milstein and several supervisors threatened that they would 
close the plant rather than bargain with the Union. This 
threat was implemented shortly thereafter—from Decem- 
ber 7, 1964 to January 11, 1965, the plant was temporarily 
shut down to punish the employees for having joined the 
Union and engaging in strike activity and to disparage the 
Union’s status as bargaining representative. Upon resum- 
ing operations, the future of the Company’s existence re- 
mained uncertain. The Board’s assertion that the Company 
again shut down in February 1965, when coupled with the 
fact that it was once again operational in April 1966, high- 
lights this uncertainty. 


Indeed, the Company’s chequered financial career’ and 
its unremitting hostility toward the Union indicate that fur- 
ther shutdowns, temporary or permanent, are a real Possi- 
bility here. Precisely because of this, the Board erred in 
failing to adopt the Trial Examiner’s finding that the Com- 
pany violated Section 8(a) (5) by refusing to bargain about 
future shutdowns and their impact on the employees and by 


18 The Board ordered the Company to cease refusing to bargain with 
the Union “by unilaterally formulating and awarding merit wage in- 
creases . . .” (J.A. 86). 

4 Following the closing of its plant in December 1964, the Defense 
Supply Agency cancelled the company’s contracts and removed its 
name from the list of manufacturers qualified to do business with that 
agency (J.A. 61). The main source of the Company’s income had 
derived from contracts with that agency (J.A. 3). The company is 
also “blacklisted” by the Secretary of Labor from any government 
contracts, supra, n. la. 
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failing to order the Company to cease and desist from those 
same acts. 


CONCLUSIONS 
For the reasons set forth hereinabove, we submit that: 


(1) The Board has not issued an adequate or ap- 
propriate remedy; and 

(2) The Board erred in failing to find that the 
Company violated Section 8(a) (5) and (1) of the 
Act by refusing to bargain with the Union about fu- 
ture cessations of business and the effect of such cessa- 
tions on the employces. 


Consequently, the Board’s existing order should be en- 
forced, except that the case should be remanded to the 
Board with instructions to take the necessary action to cor- 
rect the two specific errors set forth above. 


Respectfully submitted, 


E.iiot BREDHOFF 
MicnaeL H, GotresMAN 
1001 Connecticut Avenue, N. W. 
Washington, D. C. 20036 
Attorneys for United Hatters, 
Cap and Millinery Workers 
International Union, AFL-CIO 
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UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


UNITED HATTERS, CAP AND MILLINERY 
WORKERS INTERNATIONAL UNION, AFL-CIO, 


) 
) 
Petitioner, 
v. ) No. 20,086 

) 

) 

) 


NATIONAL LABOR RELATIONS BOARD, 


Respondent. 


PRE-HEARING CONFERENCE STIPULATION 

Pursuant to Rule 38(k) of the Court, the parties, subject to the Court's 
approval hereby stipulate and agree that the issues raised by the Union's 
petition for review in the above- captioned case are as follows: 

1. Whether the Board properly limited backpay to a period ending in 
February, 1965, subject to an express reservation of the Board's right to 
modify or supplement the bac xpay and reinstatement provisions of its De- 
cision and Order if made necessary by a change in the future'or circum- 
stances not apparent when the Board considered the case. 

2. Whether the Board erred in failing to find that Southland Manu- 
facturing Corp., also violated Section 8(a)(5) of the Act by rejecting the 
Union's request to bargain over any future cessation of operations. 


Dated at Washington, D.C., /s/ Marcel Mallet-Provost 


: Assistant General Counsel 
this 17th day of August, 1966 NATIONAL LABOR RELATIONS BOARD 


Dated at Counsel for United Hatters, Cap and 
this day of Millinery Workers Int'l Union, AFL-CIO 


[Filed August 31, 1966] 


PREHEARING ORDER 


Counsel for the parties in the above-entitled case having submitted 
their stipulation pursuant to Rule 38(k) of the General Rules of this Court, 
and the stipulation having been considered, the stipulation is approved, and 
it is 

ORDERED that the stipulation shall control further proceedings in 
this case unless modified by further order of this court, and that the stipu- 
lation and this order shall be printed in the joint appendix herein. 
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DIVISION OF TRIAL EXAMINERS 
WASHINGTON, D. C. 


SOUTHLAND MANUFACTURING CORP. 


and Cases Nos. 24-CA-1980 

24-CA-1984 

UNITED HATTER CAP AND MILLINERY 24-CA-2007 
WORKERS INTERNATIONAL UNION, AFL-CIO 24-CA-2030 


Arthur R. Mattson, Jr., Esq., of 
Santurce P.R., for the 
General -Counsel. 

Manuel Menendez, International 
Representative, of Santurce, P. R., 
for the Charging Party. 


Frank Vizcarrondo, Esq., of 
Mayaguez, P. R., for the 


Respondent. 
Before: Max Rosenberg, Trial Examiner. 


TRIAL EXAMINER'S DECISION 
Statement of the Case 


This proceeding, with all parties represented, was heard before me in 
Mayaguez and Santurce, Puerto Rico, on various dates between February 15 
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and February 23, 1965, on complaint of the General Counsel of the National 


Labor Relations Board and answer of Southland Manufacturing Corp., here- 
in called the Reepondent.2’ The issues framed by the pleadings are 
whether the Respondent violated Section 8(a)(1), (3) and (5) of the Act by 
certain conduct to be detailed hereinafter. At the conclusion of the hearing, 
the parties waived oral argument. Briefs have been filed by the General 
Counsel and the Respondent, which have been duly considered. : 


Upon the entire record and my observation of the witnesses, in- 
cluding their demeanor while testifying on the stand, I hereby make the 
following: 


Findings of Fact 
I. The business of Respondent 


The Respondent, a corporation organized and existing under the 
laws of the Commonwealth of Puerto Rico, maintains its office and prin- 
cipal place of business in Mayaguez, Puerto Rico, where it is engaged in 
the manufacture and sale of hats and caps to the United States Defense 
Supply Agency for use by the military services of the United States. Dur- 
ing the representative annual period, the Respondent, in the course and 
conduct of its business operations, derived gross annual revenues in ex- 
cess of $1,000,000. During the same period, Respondent purchased and 
had delivered to its place of business in Mayaguez, Puerto Rico, goods 
and materials valued in excess of $50,000, which were received directly 
from points located outside the Commonwealth of Puerto Rico, and sold 
and shipped finished products valued in excess of $50,000 to points 
located outside the Commonwealth. The complaint alleges, the answer 
admits, and I find that Respondent is engaged in commerce within the 
meaning of Section 2(6) and (7) of the Act. 
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— The complaint, which issued on February 1, 1965, is based'on various 
charges and amended charges which were filed on August 14, August 26, 
October 19, October 26, November 3, December 8, ana December 9, 1964. 


Il. The labor organization involved 


United Hatter Cap and Millinery Workers International Union, AFL- 
CIO, herein called the Union, is a labor organization within the meaning 
of Section 2(5) of the Act. 


Ill. The alleged unfair labor practices 
A. The contentions 


The complaint alleges that Respondent violated Section 8(a)(1) of the 
Act by threatening employees with reprisals for joining and assisting the 
Union; by inciting and encouraging employees to engage in antiunion demon- 
strations during which strikers were solicted to abandon the Union; by ini- 
tiating, encouraging and assisting employees in the preparation and circu- 
lation of antiunion petitions within the plant; by soliciting strikers to fore- 
sake their concerted, protected activities under threat of reprisals; by 
threatening and attempting to assault strikers and inciting physical violence 
between strikers and nonstrikers; by misrepresenting the Union's bargaining 
demands and organizing employee committees for the purposes of dealing 
with working conditions, discrediting the Union, seeking new elections to 
oust the Union from the plant during the certification year, and pressuring 
the Union to withdraw the unfair labor practices which it filed against 
Respondent. The complaint further alleges that Respondent violated Section 
8(a)(3) by refusing to rehire striking employee Crimilda Acosta, on June 8, 
1964, and by declining to reinstate 50 unfair labor practice strikers upon 
their unconditional offers to return to work in October 1964. The complaint 
goes on to allege that Respondent violated Section 8(a)(5) by unilaterally 
granting merit increases to employees without prior notification to, or 
bargaining with, the Union. Finally, the complaint charges that Respondent 
offended the provisions of Section 8(a)(3) and (5) by closing its plant and 
locking out its employees on December 7, 1964, for statutorily proscribed 


reasons, and violated Section 8(a)(5) by refusing to give notice to, and 


bargain with, the Union concerning its decision to close the plant and to 


reopen it on January 11, 1965, and "by its present refusal to bargain with 
the Union concerning its present decision to close the plant in the future." 
The Respondent generally denies the commission of unfair labor practices. 
However, it primarily defends this action on the ground that its conduct, 
during the times material herein, was privileged because the Union's 

sole purpose for engaging in its organizational and other activities among 
Respondent's employees was to destroy Respondent in order to favor its 
Mainland competitors and their employees. 


B. The events 


The Respondent manufactures military hats and caps at a plant in 


Mayaguez, Puerto Rico, under contracts which it obtains from the Defense 
Supply Agency of the United States Department of Defense on the basis of 
the submission of competitive bids. Respondent's principal officers are 
Morris Milstein, president, and his wife, Bertha Milstein, vice president. 
Morris Milstein had engaged in this business on the United States Mainland 
for some 30 years and, in the early 1950's sought to relocate his operations 
in Puerto Rico to take advantage of a favorable tax-exemption program 
which the Insular Government instituted to attract deserving enterprises 
from the Mainland. At that time, Milstein applied to the Insular Govern- 
ment for an exemption but it was denied to him because the Union had in- 
terposed an objection. In 1960, Milstein again attempted to transfer his 
business facilities to the Island and, once more, his application for a tax- 
exemption was opposed by the Union on the ground that the enterprise was 


a “run-away shop" from Richmond, Virginia.2/ Despite this opposition, 
eee 


=’ Milstein testified that he had been involved in an earlier Board pro- 
ceeding when he was associated with the M & B Headwear Company, Inc., 
of Richmond, Virginia, in which the Union filed charges with the Board 
against that company. According to Milstein, the Board found the violations 
as alleged, but he could not recall whether these included a refusal to bar- 
gain with the Union by uprooting his Richmond plant. I take official notice of 
the proceeding in M & B Headwear Co., Inc., 5-CA-938, in which aTrial 
Examiner issued a decision on October 24, 1955, finding that Respondent 
unlawfully refused to bargain with the Union. So far as appears, that case 
was closed on compliance with the Trial Examiner's determination. 


Milstein was accorded a tax-exempt status and, in 1960, he commenced 
production at his Mayaguez plant. By 1963, Respondent's work complement 
consisted of approximately 160 to 210 employees and, at this juncture, ‘i 
Milstein decided to embark upon a plant-expansion program. To accomp- 
lish this end, he enlisted the aid of Fomento, an Insular agency established 
to foster industrial expansion and increased employment on the Island, as 

a result of which Fomento acquired land and constructed a new building 

for Respondent. In response to this assistance, Milstein committed him- 
self to increase his capital expenditures for machinery and equipment to 
accommodate a larger work force. Machinery, which cost in the neighbor- 
hood of $150,000 to $175,000, was acquired, and the procurement of additional 
and varied Defense Supply Agency contracts was more acrively pursued. In 
early 1964, the necessary equipment and plant facilities were in a state of 
readiness, and new defense contracts had been obtained. Whereas, during 
the fiscal year from Apri! 1963 to April 1964, Respondent's defense con- 
tracts totaled $1,000,000, this sum was escalated markedly for the period 
from July to October 1964, when contracts amounting to $2,741,000 were 


received. 


With the expansion of Respondent's business operations came the 
advent of unionization. In March 1964, the Union, under the aegis of its 


International representative, Manuel Menendez, commenced an organiza- 


tional campaign among Respondent's eihptoyees.” During that month, he 
called upon Morris Milstein and informed the latter that he had come to 
assert a representational claim and proferred a letter to this effect which 
Milstein refused to read but suggested that it be mailed to the plant. A 
Board election was conducted on April 2, 1964, which the Union won, and 


the Union was certified as the collective bargaining representative of 


=———_— 


°’ At this time, Menendez was actually employed as an organizer for the 
Amalgamated Clothing Workers of America, AFL-CIO, in San Juan, Puerto 
Rico. Because the Union did not maintain a staff on the Island, Menendez 
was pressed into service on its behalf and subsequently became Internation- 
al representative. 
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Respondent's employees on April 10. According to the uncontroverted and 


credited testimony of Luz Selenia Cruz, a female employee at the plant, 
Morris Milstein addressed his employees in March 1964, shortly before the 
election, and Raymond Valez, Respondent's production manager and a con- 
ceded statutory supervisor, acted as Milstein's interpreter. In the course 
of his speech, Milstein announced that "he had all his confidence in us, that 
we were not going to turn our backs on him because for us to work we did 
not need a union to back us up and that if we turned our backs on him he 
would be obliged to close the factory and go back to New York." Employee 
Hector M. tagot! also testified without contradiction, and I credit his testi- 
mony, that, on two occasions prior to the election, Morris Milstein spoke to 
the assembled employees. On the first occasion, Milstein remarked "about 
the losses he had had and aout the discontent among the employees — he 
said that when 'there was noise in the river it was because it brought stones 
with itt — that he came to Puerto Rico to make friends but that he had re- 
alized that his friends were betraying him and that if his friends betrayed 
him he would be obliged to close up and leave." At the second meeting, 
Milstein stated that he was aware that the employees "had signed some 
letters or papers asking for a union and that he was going to ask for an 
election and that we should think it over carefully and if we wanted to be 
represented by ourselves or by remote control, by a foreign union," although 
Milstein added that the employees should "vote on election day as our con- 
sciences dictated." It is Lugo's further testimony that, on the day of the 
election, the employees were addressed by Raymond Velez and Angel 
Vazquez, Respondnet's production manager and office manager, respectively, 
who are admittedly supervisors within the meaning of the Act. According to 


4/ Lugo was laid off in April 1964 as a consequence of a temporary layoff 
during that month which was occasioned by the completion of a production 
contract on which he had been working. He obtained employment elsewhere 
in the course of that month and did not return to Respondent's employ. 
However, as indicated hereinafter, Lugo joined the strike on June 1, 1964, 
engaged in picketing thereafter, and applied for reinstatement with Respond- 
ent on October 16, 1964. 


8 


Lugo, Velez remarked that "unions were no good since because of the 
union some factories away from here had been closed, that the unions 
were octopus trying to get our money - to think well what we were going 
to do because Mr. Milstein was not obliged when the contracts he had 
were finished to get more contracts so he could give us more work." On 
this occasion, Vaquez stated that "unions were no good" and that "if the 
factory closed we would have to emigrate to pick tomatoes and watercress." 
During his examination, Raymond Velez testified that neither he nor Vazquez 
spoke for or against the Union when they addressed the employees on this 
date. However, these testimonial assertions are belied by those of Vazquez. 
Vazquez testified that,on the day of the election, he, Velez, and Rosario 
Martinez, Respondent's personnel manager, made speeches to the employ- 
ees during lunchtime, and that the purpose of these talks was to "campaign 
concerning the election.” During his speech, Vazquez referred to another 
company in Mayaguez which had closed its plant because a Union had made 
excessive bargaining demands. He then explained to the employees that 
‘Mr. Milstein was the boss and that it was possible that he could close the 
plant if they had the union inside" by the simple expedient of bidding so high 
on Government contracts that he would no longer be competitive with man- 
ufacturers on the Mainland and thus could avoid obtaining work for the em- 
ployees. Vazquez admitted that he overheard Raymond Velez and Rosario 
Martinez inform the employees that Milstein could refrain from contract- 
ing for more work "if he did not want to deal with the’ Union. Hector Lugo 
impressed me as an honest.Witness and I credit his testimony in this re- 
gard, which, in salient points, was corroborated by Vazquez. 

Following these incidents, and the Union's certification by the Board, 
the parties began contract negotiations on or about May 20, 1964. So far 


as appears on this record, the major topic of discussion at this meeting, 


as well as at the next succeeding meeting on May 26, concerned the prior 
discharge of an employee named Antonio Aviles, whom the Union contended 
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had been discharged by Respondent because of his union activities, and 
whose reinstatement the Union dotiandea’’ Because this issue could 
not be resolved, the Union summoned the employees on strike on June 
1, 1964, a work stoppage which the General Counsel concedes was eco- 
nomic at its inception. When the strike began the Respondent mailed a 
letter to each of the 50 striking employees, informing them that they 
would be permanently replaced if they failed to report for duty on June 
4. This communication proved unsuccessful in effecting their return, 
with the result that the Respondent sought to obtain replacements. 

Luz Selenia Cruz, who went on strike on June 1, testified that, ap- 
proximately a week later, she received a visit at her home from Israel 
Velez, her production supervisor. During the visit, Velez instructed 
Cruz "to come back to work and keep away from the strikers because 
we were going to get nothing out of the strike," and stated that "Mr. 
Milstein was not going to negotiate any contract with the union." A week 
or two later, Cruz again conversed with Velez in a local store, during 
which the latter inquired whether she intended to remain on strike. When 
Cruz replied that she would continue to support the strike, Velez com- 
mented "What you are doing is wasting your time because don't think that 
by being there you are going to win because the old man is not going to 
negotiate," and Velez added that, if the strikers sought employment with 
other companies, the Respondent would refuse to give them employment 
references because they had engaged in the work stoppage. 

At the hearing, Respondent's counsel did not examine Israel Velez 
concerning the foregoing testimonial assertions of Cruz. After the close 
of the trial, however, counsel moved the undersigned Trial Examiner to 
consider certain matters set forth in an appended affidavit filed by Velez 
as part of the testimony rendered by that witness on the ground that, 
through inadvertance, counsel had neglected to interrogate Velez on the 


5/ Aviles' termination became the subject of an unfair labor practice 
charge which the Union filed with the Board's Regional Office in Santurce, 
and which was subsequently dismissed on July 7, 1964, by that office, ap- 
parently because it lacked merit. 
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issues raised by Cruz' testimony. I denied this motion for the reason 
that the matters contained in the affidavit had not been tested by cross- 
examination and that appropriate service of the documents in question 
had not been made upon the parties, although I granted counsel leave to 
make an application to take Velez' deposition under Section 102.30 of the 
Board's Rules and Regulations. After filing such an application, the 
parties entered into a stipulation to the effect that, if Velez had been ex- 
amined, he would testify that "while working with [Respondent], and 
specifically during the period from June to the end of 1964, at no time 
did he talk to Luz Selenia Cruz to ask her to abandon the strike she was 
participating in and return to work with the factory, and that neither did 
he tell her at any time that she and the other strikers were loosing [sic] 
their time, for the old man would never negotiate with them, or that if 
they continued participating in the strike when they went to ask for work 
somewhere else they would be turned down at those other factories, for 
having participated in the strike against [Respondent]." 


From my observation of Cruz as she testified on the stand, Iam 


persuaded that her testimony is more worthy of credence than the aver- 
ments set out in Velez’ affidavit and I find that Velez uttered the state- 
ments which Cruz attributed to him. Iam fortified in this conclusion 
after assaying the testimony which Israel Velez gave in connection with 
an episode involving Crimilda Acosta, a striking employee. Acosta was 
first employed by Respondent in November 1963 and was involved ina 
temporary layoff in April 1964. She returned to work prior to the com- 
mencement of the strike, and joined the other strikers in the work stop- 
page which occurred on June 1. Acosta testified that, about a week after 
the strike had begun, and after she had received a letter from Respondent 
directing her to report to her job on June 4 on pain of being permanently 
replaced, her supervisor, Israel Velez, approached her on the picket line 
and solicited her return to work. On June 8, she responded to this re- 
quest and reported for duty. While waiting for Velez to appear, she in- 


formed her fellow employees that she was resuming her employment with 


dt 


Respondent. When Velez arrived, he instructed Acosta to begin working 
and he proceeded to the plant office. A short time later, Velez visited 
her work station and summoned Acosta to the office where Mrs, Milstein 
and personnel manager Rosario Martinez were present. According to 
Acosta, Mrs. Milstein stated, "I am very sorry but I already have an em- 
ployee in your place." Thereupon, Acosta left the.room and waited at the 
office door for Velez. Martinez joined her and the former remarked that 
"Mrs. Milstein says to go away because you cannot stay there." Acosta 
then entered the plant where she was told by Velez to "Go away because 
she [Mrs. Milstein] does not want you to be here." Acosta dutifully com- 
plied with this directive. A few weeks later, according to Acosta's fur- 
ther testimony, she engaged in another conversation with Israel Velez 
during which the latter inquired "when was I going to return to the job.!"' 
She replied that "I was not going to return because I was too shamed the 
last time, that I did not want to go through that again." Velez assured 
her that she could return to work, and observed that her prior experience 
on June 8 "was like a punishment that Mrs. Milstein had given [Acosta]." 
Acosta acknowledged that Respondent did not permit employees to com- 
mence work without first punching a timecard, and that she had not done 
so on the morning of June 8. Hewever, she accounted for this lapse by 
stating that she was uncertain whether Mrs. Milstein "wanted me to stay 
on the job." 

Israel Velez offered this testimonial version of the events which 
transpired on June 8. Velez was aware that Acosta had joined the strike. 
on June 1, and that she had reported back to work subsequent to that date, 
but he insisted that this was "not because I called her back." According 
to Velez, he was about to enter the plant at the conclusion of his lunch 
break shortly after the strike commenced when he was hailed by Acosta 
who inquired whether she might resume her employment with Respondent. 
Velez answered, "Well, you have the right -if you want to come back, but 
before you come back you have to go to the office and talk to the person- 


nel manager about it.'’ On a date thereafter, Velez arrived at work a few 
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minutes late and noticed that Acosta was standing at a table in the work 
area. He asked what she was doing in the plant, and Acosta replied that 
she had returned to work. When Acosta informed Velez that she had not 
reported to the office, the latter stated that "you have to pass by the of- 
fice before you come here" and he proceeded to escort her to the office 
where he left Acosta with the personnel manager, Rosario Martinez. 
Velez testified that he did not know what took place in the office, and that 
he never again observed Acosta working in the plant. However, Acosta's 
testimony stands undenied that, a few weeks later, Velez once more soli- 
cited her return to work and when Acosta indicated that she would not do 
so because of the indignity she had suffered after she had responded to 
his earlier entreaty to abandon the strike, Velez stated that the plant door 
was now open to Acosta because Mrs. Milstein had already meted out, "a 
punishment” to Acosta. 

Rosario Martinez, the personnel manager, also testified concerning 
the Acosta incident. Martinez was apprised that Acosta had joined the 
strike on June 1 and she recalled that, on June 8, Acosta came into the 
plant. At the outset, Martinez proclaimed that she did not know if Israel 
Valez had put Acosta to work on that day. However, Martinez then con- 
ceded that Velez had notified the former that Acosta was already at work 
on that date and had requested that Martinez prepare a timecard for Acos- 


ta. According to Martinez, supervisors were riot authorized to put em- 


ployees to work without first escorting them to the office where a time- 
card is prepared for them. Upon learning of Acosta's presence in the 
plant, Martinez testified that Acosta was summoned by Israel Velez to 
the office at which time Acosta declared that she had reported for duty. 
Mrs. Milstein, who was in the office at the time, told Acosta that "it was 
too late already, that there was another person in that position," where- 
upon Acosta left the plant and did not return until she again applied for 
reinstatement on October 15, 1964. With a refreshing display of candor, 
Martinez admitted that the Respondent had hired in excess of 100 employ- 
ees on and after June 8, the date on which Acosta made her unsuccessful 
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application for reemployment, in jobs which Acosta "could easily have 
filled." 

Bertha Milstein initially testified that Acosta did not report for 
work on June 8. She then explained that she observed Acosta sitting in 
the plant on the morning of June 8 and, not knowing why Acosta had 
entered the premises, she directed Acosta to accompany her into the 
office because it was contrary to company rules for a returning employ- 
ee to enter the factory without first reporting to the front office. However, 
Bertha Milstein conceded that, when she and Acosta arrived at the office, 
the latter stated through interpreter Martinez, "I want to go back to work." 
Bertha Milstein replied that Acosta had failed to. make a timely response 
to Respondent's instruction that striking employees return to their duties 
on June 4, and that Acosta had been permanently replaced. She admitted, 
however, that more than 100 new employees had been employed by 
Respondent on and after June 8, and did not deny that Acosta could have 
performed jobs which the new employees had been hired to fill. Rounding 
out Bertha Milstein's testimony, she denied that any supervisor had in- 
formed her that Acosta had presented herself for work on June 8, and 
denied that she ordered Acosta to leave the plant with a view toward 
punisbiug her. 

I credit Crimilda Acosta's testimony, not only because of the 
straightforward and sincere manner in which she unfolded the events 
which occurred on June 8, but also because the testimony of Israel Velez, 
Rosario Martinez, and Bertha Milstein is so fraught with internal con- 
tradictions as to fail to measure up to the most minimal standards of 
plausibility. Thus, Velez testified that he did not solicit Acosta's return 
to work on June 8, although he admitted that, after the strike commenced 
on June 1, Acosta inquired whether she might resume her employment 
with Respondent and Velez assured her that "you have the right: if you 
want to come back." In view of this conversation, I find it implausible 
that, on the morning of June 8, when Acosta presented herself at her 


work station in the plant, Velez felt impelled to ask her what she was 
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doing there. Velez also testified that he immediately took Acosta into the 
office when he noted her presence in the plant, although Martinez testi- 
fied that Velez had informed her that Acosta had already been put to work 
that morning and had requested that a timecard be prepared for Acosta 
when he visited the office. In addition, Velez stated that, after summoning 
Acosta to the office, he was unaware of what transpired before Acosta 
left the plant on that day, although Acosta's testimony stands undenied 
that she was told by Velez to leave the premises because Bertha Milstein 
"does not want you here."’ Furthermore, while Velez asserted that he was 
the individual who summoned Acosta to the office, Bertha Milstein insisted 
that she alone issued this summons when she observed Acosta sitting in 
the plant on that day. Moreover, Bertha Milstein denied that she refused 
to rehire Acosta as an act of retribution for engaging in the strike. How- 
ever, Acosta's testimony is uncontroverted that, a few weeks after June 8, 
Israel Velez informed her that it was permissible for her to return to work 
because Mrs. Milstein had already punished Acosta. Finally, Bertha Mil- 
stein testified that Acosta was not given employment on June 8 because 
she had been permanently replaced, although Martinez averred that more 
than 100 new employees had been retained after that date in jobs which 
Acosta "could easily have filled," an averment which Bertha did not dis- 
pute. 

Based on Acosta's credited testimony, I find that, on or about June 7, 
1964, she was solicited by Israel Velez to return to her employment with 
Respondent while she was engaged in picketing at the plant, and that she 
reported for work on June 8 in response to this solicitation. I further 
find that Acosta commenced working at Velez' direction on that morning 
and that Velez proceeded to the office where he apprised Bertha Milstein 
and Rosario Martinez of this circumstance and requested that a timecard 


be prepared for her. Having learned that Acosta was at work in the plant, 


I find that Velez was instructed to summon her to the office where she 
was informed by Bertha Milstein that there was no work for Acosta be- 
cause she had been permanently replaced, after which she was ordered 
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to leave the premises. I accept the testimony of Martinez, which is un- 
controverted, that Respondent hired more than 100 new employees in 
positions which Acosta could easily have occupied, and I find that Acosta 
was discharged on June 8 in order to punish her for having engaged in a 
protected, concerted activity, i.e., a strike. I further find that, a few 
weeks later, Velez again solicited Acosta's return to work, and when she 
indicated that she was unwilling to suffer a repetition of what had pre- 
viously occurred, Velez assured her that it was permissible for her to 
return to the plant because Mrs. Milstein had already chastised Acosta 
for her union aberrations. 

A few days following Acosta's discharge, an individual named 
Hiram Cabassa appeared at Respondent's plant. Cabassa occupies the 
position of president of the Southwest Industrial Association, an’ organi- 
zation which exists in the Mayaguez area for the purpose of representing 
employers in their relations, inter alia, with labor organizations, and to 
which employers, including the Respondent, contribute a periodic fee for 
this service. Cabassa explained the reasons for his involvement in the 
labor dispute at Respondent's plant, and the extent and nature of his 
activities. During his examination, Cabassa sought to down-stage his 
role in the controversy. At the outset, he testified that he had learned 
that a picket line was being maintained in front of Respondent's premises 
during the early part of June 1964, and, on his own volition, he under- 
took the mission of visiting the plant to get the parties "back to normal." 
Cabassa then acknowledged that he had personally spoken to Morris Mil- 
stein regarding the labor dispute after the strike had commenced, but 
could not recall whether Milstein had requested his assistance. | Finally, 
Cabassa related that his visit was occasioned by the fact that "We of the 
[Southwest Industrial] Association concern ourselves with the whole indus- 
trial program of this area and we know from the newspapers that this 


plant was on the verge of closing down, having problems," a remarkably 
prophetic pronouncement made at a time when Respondent's contractual 
commitments with the United States Government had more than doubled 
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and almost six months prior to Respondent's fulfillment of Cabassa’s 
prophesy. 

When Cabassa arrived at the factory, he engaged in a conversation 
with Manuel Menendez, the Union's principal organizer© After inden- 
tifying himself, Cabassa asked Menendez what the former could do to 
resolve the labor dispute, to which Menendez replied that there was 
nothing that could be done except to bring the parties back to the bargain- 
ing table to resume negotiations on a collective agreement. Cabassa as- 
sured Menendez that the former was prepared to lend his assistance, at 
which point Menendez suggested that Cabassa contact Respondent's 
officials. Cabassa replied that this was the purpose for his visit, and he 
thereupon entered the plant office where he encountered Morris Milstein. 
According to Cabassa's testimony, he conveyed Menendez’ concern over 
the stalemate and his request for negotiations to Milstein, to which the 
latter responded that "It is the same situation with me, I don't know 
what we can do to solve the situation. Why don't you ask the workers." 
Cabassa remarked, "Well, with your permission, let me go inside." 
When he entered the plant at approximately 3:00 p.m., Cabassa spoke to _, 
the floorlady and questioned her concerning "what the situation around 
the plant was and she started to explain about physical aggression that 
had occurred the day before." Cabassa informed her that "That is bad, 
it is a bad atmosphere," and suggested that she seek a solution to the 
problem. Cabassa stated that, while he was discoursing with the fore- 
lady, the supervisors and nonstriking employees began to gather around 
him. He initially testified that this assemblage was not the direct result 


8/ From Cabassa's testimony, it is clear that he was not unacquaint- 
ed with the circumstances surrounding the strike or the identity of the 
participants. During his talk with Menendez, Cabassa expressed sur- 
prise that the former was involved in the labor dispute inasmuch as the 
Union, rather than the Amalgamated Clothing Workers of America, AFL- 
CIO, with whom Menendez had previously been associated, had been 
certified by the Board. Although not critical to this proceeding, I accept 
Cabassa's testimony that he did not characterize the strike as illegal 
because. of Menendez‘ dual role. 


Lt 


of an order, either from him or the forelady, and predicated their 
interest in his presence on the ground that 'When a situation like this 
is being contemplated, we might say, and some foreigner comes inside 
and starts talking, a meeting is formed automatically." Cabassa then 
testified that he "presumed" that the employees were aware of his 
identity because the Association, of which he was president, engaged in 
many activities and "it is well known and I have gone on television and 
radio and I have been identified.” Finally, Cabassa conceded that he 
was introduced to the employees by Raymond Velez, Respondent's pro- 
duction manager. : 
According to Cabassa's further testimony, the employees attend- 
ing his visit commenced to ask questions, as a consequence of which he 
found himself "tin the middle of the whole crowd explaining to them what 
I thought was the best way to get a peaceful arrangement." At some 
juncture, one of the employees inquired whether the nonstrikers pos- 
sessed the same right to picket as did the strikers. Cabassa advised 
them that "I don't see any reason why you cannot. You have the same 
right of any worker, according to the laws in the Constitution, provided 
you feel that you are right in doing this thing." After his discussions 
with the employees and the supervisors, they "decided to prepare a bill- 
board, something like that, cardboard from the boxes that they ‘used to 
crate products."" They then moved out into the yard in front of the plant 
and engaged in "counter-picketing.” Cabassa concluded his testimony 
by averring that none of his foregoing actions or statements were influ- 
enced or induced by Respondent, and further stated that Morris Milstein 
was not present during the former's sortie into the plant. 3 
However, Morris Milstein testified that, in the middle of June 1964, 
he scheduled a meeting of all nonstriking employees during working hours 
in order that they might listen to a speech by Cabassa, and production 


manager Raymond Velez introduced Cabassa. The purpose of the meeting, 


according to Milstein, was to permit Cabassa to explain to the employees 
"about the conditions and their rights and to talk to them generally - I 
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could not - I felt that because Mr. Cabassa was also in business that he 
would talk in his own words to the people, what their rights were, etc. 
I did not tell him what to say - I do not know what he said - I know only 
that he would guide the people right and tell them. . . ."" Nevertheless, 
Milstein acknowledged that the employees inquired whether it was per- 
missible for them to fabricate "counterpicket" signs in the plant on com- 
pany time, and Milstein authorized the employees to do so. Following 
the meeting, approximately 15 to 20 employees and supervisors, includ- 
ing Milstein, left the plant and began counterpicketing. According to 
Milstein, the activity had his blessings and he paid the counterpickets 
who engaged in this activity on company time. Angel Vazquez and Ray- 
mond Velez, Respondent's office manager and production manager, 
respectively, also recounted the circumstances surrounding Cabassa's 
visit. Vazquez testified that, after Cabassa spoke, the employees con- 
structed antiunion picket signs during working hours and they, together 
with the supervisors and Milstein, proceeded to the front yard of the 
plant and began to counterpicket in a boisterous manner by shouting and 
clapping their hands loudly. The demonstration lasted approximately 2 
hours and the counterpickets were paid by Respondent for the time spent. 
Raymond Velez testified that Cabassa assured the employees that they 
had as much right to counterpicket as the strikers had to picket. There- 
upon, the employees prepared picket signs with materials and tools 
furnished by Respondent and began to counterpicket for the balance of the 
workday. 

Other employees who did not join the Union's strike on June i, 
filled in further details concerning Cabassa's foray into the plant. 


Francisco Mercado!’ testified without contradiction that Cabassa was 


introduced to the employees by Morris Milstein and that Raymond Velez 
served as an interpreter for Milstein. Cabassa indicated that he had 
come to the plant to dissuade the employees from joining the strikers 


77 Mercado joined the strike on October 6, 1964. 


19 


and assured them that they had the support of both Milstein and the local 
police. When some of the employees inquired as to what could be done 
about the situation, Cabassa stated that "just as the strikers picketed to 
take us out we could picket to make the ones outside come inside.” 
Cabassa also stated, in response to a question, that it was possible for 
the employees to have another election if they collected the requisite 
number of signatures to support an election petition. After Cabassa con- 
cluded his speech, the employees searched for materials with which to 
fashion picket signs. The signs were then assembled and Cabassa, with 
the use of a long pencil which Respondent utilized to mark its crates, 
proceeded to inscribe the legends thereon. Mercado further testified that, 
when these chores were completed, the employees were exhorted by both 
Rosario Martinez and Raymond Velez to leave the plant and counterpicket 
in the front yard. The employees dutifully obeyed these instructions and 
formed a line outside the plant gate which was headed by their supervisors. 
The counterpicketing commenced, in full view of Morris Milstein and 
Cabassa, with Martinez and Velez urging the employees to circulate near 


the plant aise This picketing was accompanied by loud hand-clapping 


7 : 
8 Martinez denied that she had directed the nonstrikers to engage in 


counterpicketing activity, although Raymond Velez did not controvert 
Mercado's testimony that Raymond also issued such an order. Martinez 
impressed me as a2 witness who was basically disposed to speak the 
truth and frequently did so despite repeated attempts by Respondent's 
counsel to rehabilitate her testimony when it proved damaging to his 
cause. On the few occasions when Martinez managed to perceive the 
trend of this litigation which might incriminate her employer and jeo- 
pardize her position as personnel manager and assistant to Bertha Mil- 
stein, Respondent's vice president, Martinez was quick to enter a denial. 
I do not credit her testimony in this regard, nor do I credit her testi- 
mony with respect to the other aspects of this case insofar as it con- 
flicts with the testimonial utterances of other witnesses in this proceed- 
ing. 
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until the police, who were stationed outside the plant, spoke to Milstein 
with the result that the counterpickets were directed to return to the 
nian” 

Norberto Canetti, another nonstriker, also testified without con- 
tradiction that Cabassa was introduced to the employees as the president 
of the Southwest Industrial Association by Raymond Velez and Cabassa 
informed them that it was perfectly permissible to counterpicket in view 
of the picket line which the strikers maintained at the plant. After 
Cabassa's talk, picket signs were made by the employees out of packing 
cases and canvas which were used to manufacture Respondent's hats. 
The legends on the signs read "the factory pays me $9 a day and the 
union is going to pay you $3,"" and ''The company is waiting for you with 
open arms." According to Canetti, these endeavors were accomplished 
during working hours and Respondent paid its employees for the time 
thus epent-2¢ 


8/ Luz Selenia Cruz also testified without contradiction that the counter- 
picketing was boisterous, with the counterpickets "screaming and yelling 
at us.” Milstein observed the counterpickets who carried signs urging 
the nonstrikers to return to work. Cruz noted that the local police spoke 
to Milstein, and the latter then instructed the employees to return to the 
plant. 


10 / Respondent attempted to impeach Canetti's testimony by portray- 
ing him as an arch-protagonist of the Union. This, Dixon Ortiz, Respon- 
dent's production manager until he succeeded to Angel Vazquez" position 
as office manager in October 1964, testified that, toward the end of June 
1964, Canetti mounted a chair in the plant and exhorted his fellow employ- 
ees "to stop the factory” and "to leave their jobs and go out.” In my 
opinion, Ortiz’ testimony, which lacks corroboration from any other wit- 
ness in this proceeding, strains credulity and is unworthy of belief. 
Despite Canetti’s asserted demonstration of disloyalty to Respondent, 
evidenced shortly after Bertha Milstein had "punished" Crimilda Acosta 
by denying employment to her because she had joined the strike, as here- 
tofore found, Canetti remained in Respondent's employ until December 4, 
1964, when the plant was closed. In light of Respondent's antiunion mani- 
festations, which punctuate this entire proceeding, I cannot be led to be- 
lieve that Respondent would have tolerated this form of insurrection by 
Canetti, if in fact it did occur. I credit Canetti's testimony. 
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Magdaleno Rivera, a nonstriker, recalled Cabassa's visit to the 

plant during which he assured the employees that they had a right to 
counterpicket and suggested that the employees engage in this activity 

"go that we could tell the strikers to come back to work." Morris Mil- 
stein also spoke to the employees during this visit. At the conclusion of 
the speeches by Cabassa and Milstein, the employees proceeded to counter- 
picket in front of the plant and were paid for this time. Finally, Luis Ru- 
perto, another nonstriker who displayed a decided allegiance to Respondent 
during his examination, gave undenied testimony that, shortly before 
Cabassa began to talk to the employees, Morris Milstein told them that 
they should attempt to convince the strikers to abandon the strike and re- 
turn to work. According to Ruperto, Milstein said he "would then forgive 
the strikers for the error they had committed by going on strike." Ruper- 
to further testified that the counterpickets carried signs bearing the leg- 
ends "The union pays four, I get nine," and "Welcome, all of you. There 
is work for everybody." In addition, a large sign was placed over the 
plant entrance which read "Welcome." Finally, it is Hector Lugo's un- 
denied testimony that the employees counterpicketed with signs which 
stated ''We do not want the union" and "down with the union," and that the 
counterpickets accompanied their activities with screams and yelling. 

With respect to the Cabassa incident, I find that he, representing 
the Southwest Industrial Association, of which Respondent was a member, 
spoke to Morris Milstein prior to the former's visit to the plant on or 
about June 12, 1964, concerning the labor dispute in which the Respondent 
and the Union were involved, and that Cabassa was invited to the plant 


by Morris Milstein to address the employees to "guide the people right 
..'' Based upon an amalgam of the undenied testimony of Luis Ru- 
perto, Magdelano Rivera, Luz Selenia Cruz, and Hector Lugo, which I 
credit, as corroborated in pertinent detail by Morris Milstein, Angel 
Vazquez, and Raymond Velez, I find that, shortly before Cabassa spoke 
to the employees, Milstein instructed them to persuade the strikers to 
return to work and stated that he would then "forgive the strikers for the 
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error they had committed for going on strike."’ I further find that, after 
Cabassa was introduced to the employees by Milstein, with Raymond Velez 
acting as an interpreter, Cabassa attempted to dissuade,the employees 
from joining the work stoppage, encouraged them to fabricate picket signs 
with which to counterpicket outside the plant, and participated in inscrib- 
ing the legends on the picket signs which encouraged the strikers to 
abandon their concerted activities, including inscriptions which read 
"down with the Union" and "we do not want the union," and which the em- 
ployees prepared during working hours with the use of Respondent's tools 
and materials. I further find that, during his talk to the employees, 
Cabassa assured them that they could obtain another election to oust the 
Union if they managed to collect a sufficient number of signatures to 
support a petition for that purpose. When Cabassa concluded his re- 
marks, I find that Morris Milstein authorized his employees to construct 
the counterpicket signs and he, together with Cabassa and his supervisors, 
with the urging of Rosario Martinez and Raymond Velez, proceeded out of 
the plant and engaged in the counterpicketing. I further find that the 
counterpicketing, led by Respondent’s supervisors, and designed to dis- 
parage the Union's representative status, was accompanied by loud and 
boisterous shouting and handclapping, and that, after the local police 
establishment spoke to Milstein regarding this activity, the employees 
were withdrawn into the plant. I also find that Respondent not only in- 
cited the employees to engage in the foregoing conduct, but also paid 


them for the time spent in this engagement. 


Cabassa's suggestion that the employees might rid themselves of 
the Union did not fall on deaf ears. Raymond Velez, Respondent's pro- 
duction manager, testified that, during Cabassa’s sojourn in the plant, 
Luis Ruperto approached Velez and inquired whether it was necessary 
for the employees to await another year before they could request an 
election to remove the Union and the pickets from the scene. Velez re- 
plied that he did not think this lapse in time was necessary because "no 


union was representing the plant workers even though the union had won 
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the election" in view of the fact that no collective bargaining agreement 
had been reached 2!’ Ruperto then told Velez that the former was con- 
templating writing a letter to the Governor of Puerto Rico to request 
that another election be held, and Velez advised that the same procedures 
should be followed with triggered the Board election on April 2, 1964, 
namely, the collection of employee signatures. Ruperto asked whether 
Velez would assist in this task, and the latter readily agreed. Ruperto 
claimed that he sought to petition for another election in order to put a 
stop to all of the violence which the Union was perpetrating on the pic- 
ket line. He pointed to an incident on June 16, when he attempted to 
back his vehicle containing nonstrikers into the factory parking lot. Two 
females, identified simply as Lucy and Ramonita, tried to force their 
way into the vehicle and assault his riders, and a picket named Victor 
hit his car with picket signs. Lucy and Ramonita were arrested and 
taken to a police court and Ruperto was a witu;ss against them. Ruperto 
also recalled that, on June 16, striker Jose Figueroa assaulted super- 
visor Israel Velez, and Figueroa was arrested. However, Raymond 
Velez, Respondent's production manager, testified that neither Lucy nor 
Ramonita were charged or convicted for this incident, and that there 
"was no arrest" of either Figueroa or Israel Velez as a result of the 


affair between them 22/ 


11_/ When questioned initially as to whether he stated to Ruperto that 
the employees need not wait another year for an election because they 
had no bargaining representative, Velez responded, "I may have, but I 
doubt it."" He then admitted that a sworn affidavit which he gave toa 
Board agent contained an affirmative statement in this regard which 
"had to be correct." 


12/ On July 30, 1964, the General Counsel issued a sciisintod against 
the Union charging that Manuel Menendez, the Union's International repre- 
sentative, Lucy Figueroa, Ramonita Rivera Colon, and Victor Fortes 
Pedroza, paid organizers or agents of the Union, and an individual named 
Ines Rodriguez de Arroyo, engaged in acts of picket line misconduct on 
various dates between June 2 and June 17, 1964, and that the Union there- 
by violated Section 8(b)(1)(A) of the Act. On September 24, 1964, the 
Union entered into a stipulation in which it admitted that it participated 
in the foregoing misconduct and submitted to an order which was filed 
with, and approved by, the Board. It should be noted, however, that, with 
the exception of Ines Rodriguez de Arroyo, none of the individuals named 
in this Compe a: are send the a eiriking ieee Sees whe applied for, 
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It is Ruperto's testimony that he, himself, composed a letter to the 
Governor requesting his intervention and assistance in obtaining a new 
election at the plant, which he delivered to Velez' home on August 5, 
1964. However, Ruperto then stated that he invited Velez to the former's 
house to type the letter, and proclaimed that Velez did not assist in its 
composition. Finally, Ruperto stated that, in preparing the document, 
"if there was a sentence that he [Velez] thought should be changed, he 
would change it, correct it," but Ruperto authorized Velez to do so. On 
the other hand, Velez testified that he visited Ruperto's home on August 
4, where Ruperto dictated the letter in Spanish, with Velez making only 
"spelling corrections.” According to Velez’ further testimony, Ruperto 
was already armed on the evening of August 4 with a list of employee 
signatures repudiating the Union, which was to accompany the letter to 
the Governor. On August 5, Velez sought to photostat the list on an 
office machine, but its reproduction was not legible. Whereupon, Velez 
informed the employees of this circumstance and suggested that they 
sign a new petition. Velez testified that, during working hours, the peti- 


tion was circulated among the workers for signature without his objec- 


tion 2” It was eventually returned to him on August 5 by Ruperto, and 


Velez again made photostatic copies in the office of both the letter and 
the list of signatures for the Respondent's office file, and acknowledged 
that a copy of these documents were placed on Morris Milstein's desk 
after their preparation, but the witness could not divine "who placed it 
there or when or how." 

Apart from the guarded testimony which Velez gave concerning the 
appearance of the letter and the petition on Milstein's desk, an occurence 
which Milstein did not deny 14/ Velez readily conceded that he assisted 


13/ According to Ruperto, he obtained signatures during working time 
by £ passing the list from machine to machine. 


14/ In his brief, Respondent's counsel acknowledged that Milstein be- 
came aware of the existence of these documents shortly after they were 
placed on his desk. 
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in procuring signatures for the petition, and the testimony of Francisco 


Mercado supports this concession. Thus, Velez testified that, on August 
5, he asked employee Luis Ferrer to sign the petition on an occasion 
when Ferrer was in the plant office. It is Mercado's undenied testimony 
that, at some date after Cabassa's visit to the plant, Raymond Velez pro- 
duced a notebook at Mercado's work station during working hours which 
contained the signatures of many employees, and Velez requested that 
Mercado append his signature. Mercado remarked that he was ‘unable to 
read or write, and inquired into the purpose for signing his name. Velez 
replied that, 'We are going to make a letter to get new elections." 
Thereupon, with Mercado's permission, Velez inscribed the former's 
signature on the list. On August 5, the letter and the list of signatures 
were mailed to the Governor of Puerto Rico. : 

I find that, following Cabassa's suggestion that the employees 
could repudiate the Union by requesting another election, employee Luis 
Ruperto approached Raymond Velez and asked whether an election could 
be obtained without waiting for a period of a year to expire. Velez as- 
sured him that an immediate election could be held because "no union 
was representing the plant workers even though the union had won the 
election." I further find that Velez assisted Ruperto in preparing a 
letter to the Governor of Puerto Rico seeking the latter's intervention 
and assistance in obtaining another election for the purpose of repudiating 
the Union and removing the pickets. I find that, on August 5, Raymond 
Velez offered his services in photostating the letter and a list of signa- 
tures of employees, and that the reproduction was accomplished on 
Respondent's photostat machine. When Velez failed to reproduce the 
list with sufficient clarity, he announced this circumstance to the employ- 
ees and he assisted Ruperto in procuring the signatures of employees for 
a new list which he again reproduced for Ruperto on Respondent's office 
machinery. I further find that a copy of the letter and the list of signa- 
tures were placed on Morris Milstein's desk on August 5, that Milstein 
became aware of their existence and contents, and that these documents 
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were mailed to the Governor on that date. 

Shortly before the commencement of work on the following day, 
August 6, a fight broke out between a striker and a nonstriking employee. 
According to the testimony of Luz Selenia Cruz, which is substantially 
undenied and which I credit, the participants were taken away by the 
police and most male strikers accompanied them, leaving approximately 
6 males and 20 females to maintain the picket line. Cruz reported that, 
immediately after this incident, Milstein escorted about 50 male employ- 
ees out of the plant and exclaimed that "if what they [the strikers] wanted 
was to fight then they were going to fight." Some of these employees 
"were rolling up their sleeves and some were unbuttoning their shirts to 
take them off.'' Inasmuch as most of the male strikers accompanied the 
police, the picket line, according to Cruz, was composed mostly of women. 
At this juncture, a sargeant-of-police spoke to Milstein and the assem- 
bled employees, and inquired whether they wished to return to the plant 
or be placed under arrest. Thereafter, Milstein and the employees 
entered the plant. Cruz finally testified that this show of force occurred 
on company time. Hector Lugo recounted that, on the date in question, 
he was picketing in front of the plant gate when Morris Milstein led a 
large group of employees out of the plant, and Milstein announced to the 


strikers "that if we [the strikers] wanted to fight we were going to have 


it.” A police officer thereupon ordered Milstein to withdraw his employ- 
ees into the plant within 10 minutes on pain of being arrested, and Mil- 
stein did so. Francisco Mercado was at work in the plant on the morn- 
ing of August 6 when he learned that a scuffle had taken place outside 
between a striker and a nonstriking employee. According to Mercado, 
Rosario Martinez, Respondent's personnel manager, entered the work 
area and ordered the male employees to go outside with Morris Milstein. 
The male employees then proceeded out of the plant, but Mercado and 
another worker remained in the factory. At this point, Martinez ap- 
proached them and asked if they were "women." When Mercado inquired 
why. she had so characterized them, Martinez replied, "Because 
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Mr. Milstein gave an order for you to go out and you stay inside." 
Mercado then asked what the purpose of the mission was, and Marti- 
nez stated, "Well, if you have to fight, you have to fight." Mercado 
and Clark retorted that they had come to work and not to engage in 
vidlence, and with this, the conversation terminated. 

Morris Milstein grudgingly admitted that, on the morning of August 
6, a large group of male employees and supervisors left the plant and 
congregated near the gate, stating that "that may have happened." Mil- 
stein did not deny when questioned on the subject that he informed the 
strikers that he was going to give them a "good fight," stating that "T 
have said a lot of things, because I was very excited and if that was what 
I said I do not know, but when I saw violence in front of the four. police- 
men I assure you I lost all my control - I did not walk out of the gate and 
get into it really myself." Milstein at first could not recall whether the 
police ordered him immediately to withdraw his supervisors and employ- 
ees to the plant, although he later acknowledged this fact and he returned 
to the plant within a few minutes. Finally, Milstein related that he did 
not discipline his employees or deduct from their wages for the time 
spent outside the factory during working hours on that date. Rosario 
Martinez testified that she did not characterize Francisco Mercado as 
a "woman" on August 6 when the employees left the plant. She also de- 
nied that she told Mercado that Milstein wanted Mercado to leave the 
factory with the other male employees, although this denial was: subse- 
quently tempered by her testimony that she could not remember whether 
she imparted this instruction to him. 

I credit the testimony of Cruz, Lugo,1°/ and Mercado, much of 
which is undenied, and find that, on the morning of August 6, a fight 


15/ Respondent's counsel sought to impeach Lugo's testimony in this 
area on the ground that he was employed on the night shift by a local 
bakery and hence could not have been present on the picket line’ on the 
morning of August 6 to observe the incidents about which he testified. It 
is Lugo's undenied testimony that his nightly employment ended at 7:00 
a.m., an hour before Respondent's work shift commenced, and that he 
regularly proceeded to the plant to perform his picketing duties before 
that shift started. I find nothing in this testimony which would affect the 
otherwise credible quality of Lugo's utterances as a witness. 
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occurred on the picket line between a striker and a nonstriking employee, 
and that the combatants were led off by the police, followed by most of 
the maile strikers 1 I further find that, when Milstein became aware of 
the fisticuffs, he escorted his male employees out of the plant and, with 
this show of force, he threatened the strikers, composed mainly of women, 
that he would give them a "good fight". I find that Rosario Martinez as- 
sisted in rounding up the employees in response to Milstein's order to 
proceed outside, and that she observed Mercado's recalcitrance. When 
Martinez instructed Mercado to join the band of employees, the latter 
inquired into the purpose of the sortie and Martinez replied that Milstein 
had given an order for the men to accompany him and that "if you have to 
fight, you have to fight 2/ I further find that Milstein was informed by 
the police that he would be placed under arrest if he persisted in his 
threat to fight the strikers and, upon order of the constabulary, he direc- 
ted his employees to return to the plant. 

With this episode concluded, Respondent's supervisors Raymond 
Velez, Dixon Ortiz, and Angel Vazquez, together with approximately 9 
nonstriking employees, embarked upon another gambit on August 7. 


Hector Melendez, a Union organizer, 2°/ and Wilson Santaliz, a striking 


employee, were in the restaurant of the LaPalma hotel in Mayaguez on 
the evening of that date. The supervisors and their cohorts made their 


16/ The striker was identified as Juan Muniz, while the employee re- 
mained largely unidentified. So far as this record stands, there is noth- 
ing to establish who attached whom on this occasion, and counsel for 
Respondent made no effort to illuminate the record in this regard or to 
demonstrate to this Trial Examiner, apart from argumentative asser- 
tion, that Muniz precipitated this incident. I would also note that there 
is nothing in the record to indicate what judicial disposition, if any, was 
made in this matter. 

17/ Ihave previously indicated my reasons for discrediting the testi- 
mony of Martinez in this proceeding, and I find nothing in her equivocal 
denial that she instructed Mercado, on Milstein's orders, to join the non- 
strikers on this date which persuades me to alter this judgment. 

18/ Not to be confused with Manuel Menendez, the Union's principal 
organizer and its International representative. 
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way to the hotel, and Dixon Ortiz and Angel Vazquez entered the restau- 
rant while Velez and the employees remained outside. At the outset of 
his testimony of this subject, Ortiz stated that he beckoned Melendez and 
Santaliz to accompany him outside the restaurant to "clear up a matter 
we had personally," although Ortiz insisted that he had no intention of 
precipitating a fight by this invitation. However, Ortiz admitted that he 
suggested that the two diners go with him to the secluded grounds of a 
local agricultural college, or to any other locale, to resolve the matter 
which prompted his presence at the hotel, an invitation which both Melen- 
dez and Santaliz declined because they were outnumbered by Ortiz' ac- 
complices. According to Ortiz, his mission on this occasion was to pro- 
test the fact that, a day or two previously, Santaliz had called Ortiz a 
"boot licker." Ortiz then testified that, as a result of this epithet, and 
the fact that Santaliz "once" told some other supervisors in a local store 
that "he had something against" Ortiz and he "wanted to meet” Ortiz, the 
latter decided to fulfill Santaliz’ request on the evening of August 7. 
Ortiz then made the remarkable confession that Santaliz' utterances had 
nothing to do with the visit by him and his associates to the hotel that 
evening, stating that "we did not even know that he [Santaliz] was there." 
Ortiz proceed to justify his presence at the hotel on the ground that he 
wished to confront Melendez, the Union organizer. Ortiz testified that, 


a week before, he had called upon Melendez in his room at the hotel to 


protest the fact that "everybody was angry with" Melendez because of 
certain statements he had made over a loudspeaker outside the plant 
which Ortiz and his fellow supervisors considered insulting in nature. 
During this visit, Ortiz and the offended supervisors made peace with 
Melendez, and the matter was laid to rest. Yet, despite this earlier truce, 
and the lack of any concrete evidence that Melendez persisted in hurling 
epithets at the supervisors thereafter, Ortiz nevertheless insisted that 
his visit to the restaurant was to protest to Melendez about this subject. 
Angel Vazquez testified that he accompanied Ortiz into the restau- 
rant on August 7 because Melendez had been calling him a "boot licker" 
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for Mr. Milstein. Although Vazquez declared that Ortiz was not angry 
with Santaliz for having characterized Ortiz in the same fashion, Vazquez 
admitted that Ortiz invited Santaliz to the grounds of the local college be- 
cause "we are going to try to fight you, as you called me the other day 
pootlicker."" Raymond Velez, who also appeared at the hotel but did not 
enter the restaurant, testified that he, too, had been the target of com- 
ment by the striking employees who would associate him with Respond- 
ent's president and supervisors because he wore a white shirt and tie. 
Velez readily conceded that the comments which were directed to the 
supervisors during the picketing were not really insulting but were in the 
nature of ridicule, stating that "Tt all depends what you call insults or 
threats - because I would say, to the best of my knowledge, that the loud 
speaker is a right that you have to use it for the purpose of trying to con- 
vince the people working to stay with them - in other words, I mean, it is 
used for propaganda and on many occasions the person that was using the 
loud speaker would make personal and out of line remarks, so far as 
propaganda, by calling names, nicknames, and to me that was not a gentle- 
manly attitude and certainly not propaganda to make any friends from the 
people working, so, I would say, maybe not outright insults, but way out 
of line from the purpose of a loud speaker.'’ However, Velez did not 
associate Melendez with any statements of ridicule directed either toward 
Velez or the other supervisors and, thus his presence at the hotel on 
August 7 is unexplained, unless it was generally related to his expressed 
animosity toward Melendez. Velez testified that, in the early days of the 
strike, Melendez appeared on the picket line and announced, "Now, Iam 
here, now we are really going to do something," a statement which im- 
pelled Velez to describe Melendez as an "agitator," and to recount that 
the picketing had been conducted peacefully until Melendez appeared on 
the scene. However, Velez could not recall whether Melendez appeared 


at the plant before or after the nonstriking employees were exhorted by 


Velez, as well as Morris Milstein and Rosario Martinez, to engage in 
counterpicketing in the manner and under the circumstances described above. 
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Although Dixon Ortiz, Angel Vazquez, and Raymond Velez, were the 
only witnesses to give testimony concerning the events which transpired 
on the evening of August 7, Iam not convinced, on the basis of their testi- 
mony and the contemporary context of their visit, that their appearance at 
the hotel was simply in response to a spontaneous urge to protest verbal 
indignities which Melendez and Santaliz had heaped upon them while picket- 
ing. It should be noted that, on the preceding day, Morris Milstein ordered 
his supervisors and nonstriking male employees to leave their work and 
congregate at the plant gate where Milstein threatened to fight the strikers, 
until he was directed by the police either to withdraw his work force into 
the plant or risk arrest. This incident occurred after a striker and a non- 
striker had engaged in a scuffle on the picket line and, as indicated, there 
is nothing evidentially to establish who was the aggressor or who was the 
aggrieved in this altercation. Moreover, if Ortiz, Vazquez, and Velez 
actually sought to discuss with Melendez the content of his offensive re- 
marks on the picket line in order peaceably to persuade him to desist 
therefrom, I am hard-pressed to understand why these supervisors choose 
to summon 9 other employees as part of their delegation on this occasion. 
Furthermore, Ortiz testified at one point that he went to the hotel to com- 
plain to Santaliz about the latter's conduct in calling Ortiz a "boot licker" 
and to find out why Santaliz "had something against" Ortiz, although the 
latter then conceded that Santaliz' statements had nothing to do with the 


former's presence at the hotel that evening and that "we did not even know 
that" Santaliz was there. Ortiz then brought himself to state that he had 
simply asked Melendez to discuss the matter of insulting remarks in the 


sheltered area of the local college, an invitation which, according to Vaz- 
quez' testimony, was a prelude to fisticuffs, although Ortiz testified that 
the subject of Melendez' insults had already been amicably resolved some 
days before. Finally, Raymond Velez acknowledged that he was not par- 
ticularly perturbed by the comments which the strikers made on the picket 
line, albeit they were not "gentelmanly,"' and he failed to identify Melen- 
dez with these remarks. So far as I can discern on this record, there is 
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no cogent or explained reason for Velez' presence at the hotel on the 
date in question other than to support Ortiz and Velez in their quest of 
violence against Melendez whom Velez believed was a Union "agitator." 

After carefully considering the evidence concerning the incident 
on August 7, Iam persuaded that Ortiz, Velez and Vazquez, together with 
the 9 nonstriking employees, proceeded to the La Palma hotel, knowing 
that Melendez resided there and hoping that he was in the hotel at that 
time. Ifind that Ortiz and Vazquez met Melendez, in company with 
striking employee Santaliz, in the restaurant and that the supervisors 
offered to fight these two men, not because they had uttered insulting 
remarks during the course of the picketing, but as an overflow of the 
show of force which Respondent had made on the previous day with its 
threat to fight the strikers, and in an attempt to physically abuse the 
Union's "agitator", Melendez, and his supporter, Santaliz. 

For the sake of chronology, it might be well at this juncture to de- 
tail the bargaining relationship between the parties, which reached a dead- 
lock in late September 1964, and was followed by another series of acts 
and conduct by Respondent which found their way into the General Coun- 
sel's complaint. 

As indicated earlier, the parties met for the first time on May 20, 
1964, following the Union's certification. In addition to Milstein, Respond- 
ent was represented by Alberto Torruella, an attorney who was retained 
by Respondent in May and who withdrew as counsel in September 1964, 
and the Union appeared in the persons of Manuel Menendez, International 
representative, and an individual named Smoke, who was identified as the 


assistant to the president of the Union. According to Torreulla, the meet- 


ing on May 20 was introductory in nature by which he meant that the 
parties generally discussed the type of industry involved, and Smoke 
asked Milstein whether the Respondent paid its employees on a piece work 
or incentive system basis. Torruella testified that, during the discussion, 
Milstein informed Smoke that Respondent also utilized a merit increase 
system, and the latter remarked that, while the Union had objected to 
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merit increase systems in the past, it no longer was opposed to them. 


With these generalities out of the way, the parties proceeded to the main 
topic of discussion, namely, the prior discharge of employee Antonio 
Aviles. The Union urged that Respondent reconsider its decision con- 
cerning the termination of Aviles, but the Respondent was unwilling to 
do so on the ground that it would tend to undermine its authority to run 
the plant. A second meeting between the parties occurred on May 26, 
which was devoted exclusively to the matter of Aviles' reinstatement, 
with Respondent again rejecting the Union's request for his reemploy- 
ment. Because this matter could not be settled, the Union struck on 
June 1, a strike which the General Counsel concedes was economic at 
its inception. On June 3, the parties met with the Insular conciliation 
service in an attempt to terminate the work stoppage, and again met 
with the Insular Secretary of Labor on June 14 for a similar purpose, 
but without success. However, collective bargaining was resumed on 
June 22, and several clauses in a proposed contract which the Union 
had previously submitted to the Respondent were discussed. A brief 
meeting was also held on June 29, in which the parties reviewed and 
reached agreement on some of the clauses considered on June 22. 
Another and more extensive meeting was held on June 30, at which 

the Union was represented by Menendez and International representa- 
tive McNamara. According to Torruella, the parties discussed a 
"management's rights and prerogatives" clause which Torruella had 
drafted for their consideration, and several amendments were made 

at the insistence of the Union. Torruella testified that the clause, as 
refined by the amendments, gave management the right to grant merit 
increases, and further reserved to Respondent the exclusive right to 
fix wages and other conditions of employment. According to Torruella, 
the Union stated that it was not opposed to a merit system and the clause 
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was discussed and accepted by it 22/ Despite Torruella's insistence that 
the Union had acquiesced in the exclusivity of management's right to 
determine and pay merit increases at the June 30 meeting, Torruella 
acknowledged that, after this meeting, the Union asserted that it had 
learned that Respondent was granting increases without prior consulta- 
tion with that labor organization, and it thereupon filed unfair labor 
practice charges alleging that Respondent was refusing to bargain with 
the Union by unilaterally granting these increases.“ Torruella also 
acknowledged that the Union's contract proposals, which he received 
early in June, included a provision which recited that "It is further 
agreed by the parties hereto that the Employer and the shop committee, 
as hereinafter provided, shall each month review the wage rates of the 
employees for the purpose of adjusting said wage rates so that employees 
entitled to merit increases by virtue of the quality and/or quantity of 
their work shall be adequately compensated therefore ... ,"" but Torruella 
asserted that the provision was not given "any real consideration” and 
that it "certainly wasn't talked of or pushed seriously by the union in any 
of the meetings that we had and they never once brought up the subject 

of the employer granting merit increases and their objecting to same." 
However, Torruella testified that the subject was discussed at a bargain- 
ing session on September 9 at which he asked Menendez whether the 
Union desired that Respondent discontinue affording the increases, and 


that Menendez declined to state his position because the matter was pending 


9/ ; : F ; 

ae To support Torruella's claim that the Union had acquiesced in Respond- 
ent's exclusive control of merit increases, Respondent introduced into evi- 
dence the "management rights and prerogatives" clause which embodies the 
subject of merit increases and which bears the notation "OK." However, 
Torruella admitted that the "OK" represented his understanding of what the 
Union had agreed to, and he commented that "unfortunately" he had not ob- 
tained the Union’s written approval on the document and that he "should have 
been more cautious” in this regard. I find it incredible that the Union would 
have agreed to such a clause, in view of the fact that it reserved to Respond- 
ent the exclusive right unilaterally to determine practically all of the basic 
terms and conditions of employment for its employees. 


20/ These charges were filed on August 26, 1964. 
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before the Board. The issue arose for the next and last time on Septem- 
ber 16, when the Union insisted that it be permitted to participate in the 
formulation and award of merit increases. However, the Respondent took 


the position that this was a "management matter" and refused "to accept 


this type of union intervention." According to Torruella, he once more 
asked the Union representatives whether they desired that Respondent dis- 
continue the increases, and when the Union again refused to take a posi- 
tion, he advised Milstein to cease awarding increases from that date. 
Morris Milstein testified that he had given merit increases to his 
employees ever since the plant opened and he explained the basis for their 
award. At the first bargaining session on May 20, the Union repre- 
sentatives inquired into the manner in which the employees were paid 
and the subject of merit increases arose. Torruella asked whether the 
Union had any objection to the merit increase system, and Smoke, a 
Union bargaining agent, replied in the negative. Milstein then recounted 
that, at the second meeting on May 26, this subject was not brought up, 
but at a bargaining session held in the latter part of June at which union 
representatives McNamara and Menendez appeared, the matter was 
broadly covered and merit increases "were again discussed as a manage- 
ment prerogative’ and McNamara "indicated no objection to the method 
of granting merit increases." Milstein further testified that, at the next 
to the last meeting (which was held on September 9, according to Tor- 
ruella), the matter of the increases was brought to a head and ‘both 
Respondent and the Union agreed "that merit increases would be a manage- 
ment prerogative," although Milstein then related that while the Union had 
agreed to the payment of merit increases on three occasions in the past, 
“around August and September the Union demanded participation in the 
granting of merit increases and rejected any management demands that 


2y/ The Genera! Counsel conceded that the Respondent maintained a 
merit wage increase program during 1963 and 1964. 
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they be kept as management's prerogative.” Finally, Milstein ad- 
mitted that, at a bargaining meeting in September, both Menendez and 
Smoke insisted that Milstein cease awarding merit increases unless the 
Union was allowed to participate therein, and that Milstein continued 
unilaterally to grant the increases as a management prerogative just as 
he had done in the past because he "never expected that it would be 
otherwise.” 

Rounding out Milstein's testimony concerning his bargaining rela- 
tionship with the Union during this period, Milstein stated that he was 
aware after the Union's certification that a minimum wage committee 
would meet in November 1964 for the purpose of adjusting minimum 
wage rates in the industry, and he expected, based on past practice, that 
his minimum would be increased about 4 or 5 cents above his existing 
rate of 93-1/2 cents an how 22! In his negotiations with the Union on 
June 30 and thereafter, he made a counter-off of the Union's demand for 
a 20-cent hourly increase of approximately 3 cents per hour which he 
expected would be added to the increase which the minimum wage com- 


mittee might grant, and, according to Milstein, his wage proposal was 


not unacceptable to the Union=4 
Manuel Menendez, another International representative of the Union, 
attended all of the bargaining sessions between the parties. He testified 


22/ Milstein acknowledged that the Union's proposed contract contained 
a provision which would permit Union participation in the formulation and 
determination of merit increases. 


23/ While Respondent's minimum hourly rate was 93 1/2 cents, its aver- 
age hourly rate and was approximately $1.00. 


24/ The General Counsel contends that Respondent violated Section 8(a) 
(5) by hiring a mechanic named Felix Rodriquez Cruz to replace a strik- 
ing mechanic on July 20, 1964, at a higher rate than it had offered to the 
Union during contract negotiations. Milstein testified without contradic- 
tion that no mechanics had participated in the strike and that he hired in 
this classification at whatever rate was necessary in order to obtain a 
skilled employee. As the record stands, Iam unable to conclude that the 
General Counsel has made out a violation of the Act in this regard. 
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that the first meeting was held on May 20, during which the reinstatement 
of Antonio Aviles was the main order of business. However, the parties 
did discuss the manner in which the employees were paid and the general 
nature of Respondent's operations, but Menendez flatly denied that the 
subject of merit increases arose because the Union was unaware that 
Respondent maintained a merit increase system. The meetings of May 
26, June 3, and June 14 were devoted to the Aviles’ question. On June 30, 
the parties met and discussed the subject of wages. At this session the 
Respondent submitted a proposed management prerogative clause which 
included the granting of merit wage increases, as well as such items as 
hiring and discharging employees, wage rates, sub- contracting, and other 
proposals. Menendez could not recall whether Milstein explained the 
merit increase system at this meeting, but he was adamant in his insist- 
ence that the Union rejected the entire management prerogative clause 
and did not acquiesce in the Respondent's complete control over the award 
of merit increases. According to Menendez, the first serious discussion 
of the increases occurred at a meeting on September 9, but the issue was 
tabled until the meeting on September 16. On the latter date, the Respond- 
ent broached the issue and inquired into the Union's position concerning the 
matter. Menendez testified that the Union demanded that it be allowed to 
participate in the merit system as set forth in its proposed contract which 


had been submitted to Respondent. No agreement was reached, and nego- 


tiations broke off. 

On the basis of the testimony of Attorney Torruella and Morris 
Milstein, Iam unable to find that the Union waived its right to, participate 
in the formulation and award of merit wage increases, or agreed that this 
matter should reside exclusively in management's hands. Torruella testi- 
fied that, at the first bargaining meeting on May 20, Union representative 
Smoke remarked that the Union was not opposed to merit increase systems 
as it had been in the past, and Morris Milstein testified that, in response 
to a question by Torruella, Smoke indicated that he had no objection to 
such a system at Respondent's plant. Menendez categorically denied that 
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his subject was mentioned at the meeting. Even assuming that the matter 
was discussed in a manner testimonially portrayed by Torruella and Mil- 
stein, Iam not convinced that the Union thereby relinquished its right to 
participate in the system, for, in my opinion, there is vast distinction 
between the Union agreeing to the principle of a merit increase system 
and agreeing to foreclose itself from participating in the operation of that 
system. Moreover, Torruella testified that he received a copy of the 
Union's contract sometime after the strike commenced on June 1 which 
contained a clause providing for the creation of a union shop committee 

to meet each month with management and discuss the award of merit in- 
creases. I find it implausible that the Union would have inserted such a 
provision in the proposed labor agreement which is submitted to Respond- 
ent in the early part of June if, indeed, it had waived its right to partici- 
pate in the system on May 20. Torruella and Milstein further testified 
that Respondent advanced a "management rights and prerogatives" clause 
at a meeting on June 30 which reserved to Respondent the right exclusively 
to determine such matters as wages and other terms and conditions of 
employment, in addition to the exclusive control of the merit increase 
system, which the Union accepted. Menendez again categorically denied 
that the Union manifested its acceptance, and I credit his denial, for, as I 
have heretofore found, it is incredible that the Union would have consciously 
removed substantially all of the basic terms and conditions of employment, 


including the setting of wage rates, from its bargaining arsenal a’ 


25/ Respondent's testimony that the Union accepted the management's 
right clause is implausible on still another ground. If the Union had in 
reality accepted this proposal on June 30, which removed wages as a 
bargainable matter as well as merit increases, I fail to perceive why 
the parties considered it necessary to continue to bargain on the subject 
of wages and the impending increases in the minimum wage rate by a 
committee which was to meet in November. 
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In sum, I find that the Union submitted a proposed collective bar- 
gaining agreement to Respondent early in June 1964, which contained 
a provision establishing a Union committee to participate in the merit 
increase program on a monthly basis, and that, on June 30, the Respond- 
ent countered with a clause which had the effect of removing the issue as 
a subject of bargaining by withdrawing it within the fold of management 
prerogative. I further find that the Union refused to accept Respondent's 
proposal and, thereafter, Respondent continued unilaterally to award 
merit increases without consulting the Union because, in Milstein's words, 
he "never expected that it would be otherwise." The Union protested this 
action and, on August 26, it filed unfair labor practice charges against 
Respondent alleging that this conduct violated Section 8(a)(5) of the Act. 

I find that, during the meetings on September 9 and 16, the Union repeated- 
ly demanded participation in the merit increase program, and the Respond- 
ent steadfastly asserted that this was a "management matter" and refused 
"to accept this type of union intervention." 

The bargaining colloquy ended in September 1964. shortly there- 
after, Attorney Torruella informed Milstein that Vincent Rotollo, the 
Board's Regional Attorney, was at his office, and together they paid a 
call on the latter. During this meeting, Rotollo framed a settlement agree- 
ment with a view toward terminating the labor dispute. According to Mil- 
stein, after he had read a few paragraphs of the agreement which described 
some of Respondent's prior acts and conduct, Milstein remarked that he 
would not sign the document. However, his attorney insisted that Milstein 
read the entire agreement and, after doing so, Milstein became convinced 
that he would never sign it because the averments contained therein were 


not true. After some further discussion, Torruella assured Milstein that 


signing the agreement would be the best solution "since it would bring the 


people back to work and we can use the employees to work." Milstein 
deferred signing the settlement until he consulted with officials of the 
Defense Supply Agency in Philadelphia, Pennsylvania, to "ask their opinion 
of it," because that Agency was concerned over Respondent's capability of, 
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and eligibility to, complete the defense contracts in light of the strike and 
the unfair labor practices which had been filed against it. He testified that 
he spoke to counsel for this Agency who, while declining to give Milstein 
legal advice in this matter, stated that Respondent's problems might be 
resolved if Milstein executed the agreement. Milstein returned to Puerto 
Rico where he showed a copy of the settlement proposal to Mrs. Milstein. 


After reading a few paragraphs, she exclaimed that "I wouldn't sign this 


in all my life." However, they discussed the matter further and concluded 
that they would subscribe to the agreement in the hope that "it may result 
in taking back the people and stop the serious problem that we were having 
with the constant insults and picketing and provocation on the part of the 
picketers and the union organizers." 

On October 7, Milstein signed the agreement and mailed it to Regional 
Attorney Rotollo with a covering letter which recited, "Enclosed are copies 
of Settlement Agreement in accordance with our conversation on Monday, 
October 5. We sincerely hope that this Settlement Agreement will resolve 
the matter beneficially for all concerned." According to Milstein's testi- 
mony, 'We were prepared then to take back all those people that were on 
strike, including those that were in violence, those that attempted violence 
and actually were convicted of violence."" In pertinent part, the settlement 
agreement provided: 


‘We will upon application within a reasonable period 
after the termination of the unfair labor practice strike 
if such petition is not made prior to said termination, 
we will offer Crimilda Acosta and each striking employ- 
ee who had not been replaced before June 12, 1964, im- 
mediate and complete reinstatement to his or her former 
or substantially equivalent position without prejudice to 
seniority or other rights and privileges, dismissing if 
necessary any person hired on or after that date. If 
after such dismissal there are insufficient positions re- 
maining those strikers for whom no employment is im- 
mediately available shall be placed on a preferential 
hiring list with priority among them determined by 

such system of seniority or other nondiscriminatory 
practice as has been applied in the conduct of our busi- 
ness, and thereafter in accordance with such list shall 
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be offered reinstatement as positions become 
available and before other persons are hired 
for such work. We will make whole the fore- 
going employees for any loss of earnings suf- 
fered by reason of our refusal, if any, to re- 
instate them in the manner described above by 
payment to them of a sum of money equivalent 
to what he or she would normally have earned 
as wages during the period beginning 5 days 
after the date he or she applies for reinstate- 
ment or re-employment and terminating on the 
date of our offer of employment." 


Shortly before quitting time on Friday, October 9, strikers Jose 
Figueroa and Bartolo Alicea entered the plant office, at the suggestion 
of Union representative Manuel Menendez, and asked Morris Milstein 
for their jobs back. According to Milstein, he had signed the settlement 
agreement "with a real belief that this was the means whereby we could 
have a settlement of all these things" and that he intended "to employ 
[all strikers] if they came to get their jobs back." However, he stated 
that, when Figueroa and Alicea came to the plant on October 9 "and 
asked for their jobs back I hardly listened to what they had to say because 
it was the end of the day,'’ and he instructed them to "Come in Monday 
morning and we will discuss this." Milstein then made the curious state- 
ment that he informed the men "that no jobs were available and I believe 
furthermore that would be the answer on Monday [October 12]," although 


he insisted that he did not tell Figueroa and Alicea that they had already 


been replaced in their jobs, and he readily conceded that he could have 
reinstated all the strikers during the month of October to jobs which 
would have been substantially equivalent to their former positions. Im- 
mediately after Figueroa and Alicea left the plant on October 9, Milstein 
summoned a large number of office staff to listen to statements which 
the Union was broadcasting over a loudspeaker outside the factory. When 
questioned as to the reason for this action, Milstein replied that, after 
the two applicants left the plant, they proceeded across the street toa 
loudspeaker and, as he had already mailed the settlement agreement to 
the Board, he was interested in learning how the Union and the employees 
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would react to the agreement. According to Milstein, he believed that 
the speakers said “that if someone was on their machines they would 
have to be dismissed," but he acknowledged that they might have said 
that "those workers that had replaced them in their individual jobs would 


have to be dismissed.” Milstein instructed production supervisor Ray- 


mond Velez to transcribe the statements and translate them into English 


for him. Milstein further testified that, during the evening of October 9, 
he became convinced that the Union's comments on the loudspeaker that 
afternoon demonstrated its "bad faith" and that it could only lead to argu- 
ments and fights in the plant, a circumstance which he could not tolerate. 
Accordingly, the next day, he visited his substitute counsel, Frank Vizcar- 
rondo, and together they decided to rescind the settlement agreement. A 
letter to this effect was composed and sent to the Board's Regional At- 
torney Rotollo. On Monday morning, October 12, Figueroa and Alicea kept 
their appointment and returned to the plant in quest of employment. With 
respect to this visit, Milstein testified that the men were denied employ- 
ment by either Mrs. Milstein or personnel manager Rosario Martinez and, 
after giving them a copy of the letter of rescission of the agreement to be 
presented to the Union, Milstein "told them to just go ou ot 

Bertha Milstein related that Figueroa and Alicea visited the plant 
on October 9 to request employment, although she did not overhear their 
conversation with her husband on this occasion. According to her testi- 
mony, she and Morris Milstein had decided on Friday to take all the strik- 
ers back until they overheard statements made by the strikers on a loud- 
speaker to the effect that ''Monday morning we are going to get our jobs 
pack and everyone that is at our machines will be dismissed." She further 
testified that she came to realize from those statements that the strikers 
had "broken faith" with Respondent and, when the nonstriking employees 
came to her to express their concern about their continued job security 
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and to plead that the strikers not be reinstated,26/ she and her husband 
decided to withdraw from the settlement agreement, and act which was 


accomplished on the following day.— 21/ 


On the same date, she instructed 
her personel manager, Rosario Martinez, to inform any striker who ap- 
plied for reinstatement on and after October 12 that the Respondent was 
"under no obligation to take you back."" Despite her asserted regard for 
the job tenure of the nonstriking workers in the event the strikers were 
reinstated, Mrs. Milstein candidly admitted that their reinstatement would 
not have necessitated the dismissal of any of her current work comple- 
ment; that she never had any intention of dismissing any employee; and, 
that Respondent needed skilled workers in its expansion program and 
could easily absorb the strikers who "definitely" possessed the requisite 
skills because "These people were trained already."" On Monday morning, 
October 12, Figueroa and Alicea returned to the factory to apply for their 
jobs. Mrs. Milstein simply gave them a copy of the letter rescinding the 
settlement, and directed them to "Take this to the union leader," a turn 

of events which she admitted "stunned" the men. During the balance of 
the week, the remaining strikers applied for reinstatement on various 
dates and were denied employment because the Respondent was "under no 
obligation to" take them back. 

Rosario Martinez testified that she listened to broadcasts’ by the 
Union over a loudspeaker during the months of July, August, and Septem- 
ber 1964, in which the speakers mentioned that they were engaged in an 
unfair labor practice strike, that they had the right to return to their jobs, 


26/ Bertha Milstein also testified that, on occasions prior to October 9, 
the employees had requested her not to reinstate the strikers. When 
pressed as to whether these requests played any part in her decision to 
revoke the settlement agreement, she gave the surprising POBPSE of "No, 
not at all." 


ay Mrs. Milstein admitted that she was cognizant of the Sectadis of the 
settlement before the Union made the statements in question on October 9, 
and knew that the Union was favorable to the terms contained in that docu- 
ment. 
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and that the Respondent was under a duty to reemploy them even if it 
meant dismissing their replacements. On October 9, she heard the 
strikers remark that "we're coming back to work and anyone of those 
who are working at our machines will have to go because we are going 
back and we have the right," and this impelled some employees to ask 
her whether this statement was true. On October 12, Mrs. Milstein 
instructed her to inform any striking applicant that Respondent was un- 
der no obligation to reinstate the individual, an instruction which she 
dutifully followed when each of the 50 strikers applied for their jobs. 
Martinez further testified that, after these applications for reinstate- 
ment, the Respondent hired new employees. In Martinez’ words, "we 
hired every day - 3, 2, 4" because "as you know, we were expanding, 
we need more people everyday." She also stated that all of the strikers 
were better qualified than the new employees and acknowledged that 
"you would have desired to have back all these people ... rather than 
hire new employees as replacements.” 

Raymond Velez, Respondent's production manager, testified that 
he knew on October 9 that a settlement had been reached between the 
Respondent and the Union concerning the reinstatement of the strikers. 
That afternoon, he heard Bartolo Alicea speak over the loudspeaker and 
say that "On Monday, my co-worker, Jose Figueroa, and myself, will 
return to the factory to get our old jobs back." Alicea also stated that 
"ig there was anyone sitting at their machines and taking their places at 
their machines, that these people would have to pe either transferred to 
another operation or dismissed from the factory" because the law per- 
mitted this. An employee inquired whether these statements were correct 


because she was working at a machine formerly operated by a striker, and 


Velez consulted Morris Milstein. The latter informed Velez to instruct 


the employee that "she had nothing to worry about, because anyone that 
is presently employed in the factory right now will not be out of a job 
regardless of whether anyone else comes in or not, that she is here work- 


ing and she will remain so long as the factory remains working." 
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Velez went out of the plant and took notes of the further comments which 
were generated by the strikers. Velez testified that he heard Alicea 

speak on different subjects such as "the fact that there was an agree- 

ment that was signed, that it had to be posted where everyone could 

read it, where, by law, they had the right to come back and get their old 
jobs back if it meant dismissing or taking off the machines which which 
they had worked before of any individual that was there at the present. 
Mention was also made of the case of Crimilda Acosta, 28/ and Alicea 
remarked that "that couldn't happen to [strikers], that due to the fact 

that they were in the union they could not be dismissed from the factory..." 

Bartolo Alicea testified that he and Jose Figueroa were sent by 
Manuel Menendez to apply for their jobs on October 9. When they entered 
the plant, they informed Morris Milstein that they along sought rein- 
statement at the time and Milstein replied that ''since we had been re- 
placed in our jobs, he could not give us the job at that moment but to 
return on Monday to see what he could do."" The men then proceeded 
outside where they spoke over the loudspeaker and announced that they 
had been told by Milstein to return to the plant on Monday, October 12, 
to apply for their jobs. They also stated that Respondent would be ob- 
liged to reinstate them because they were unfair labor practice strikers, 
that the strikers had more security than the nonstriking employees, and 
that, according to law, the Respondent was required to reinstate the 
strikers even if this meant that replacements would have to be dismissed. 
According to Alicea, these matters had been discussed on the loudspeaker 
on numerous occasions prior to this date. On Monday morning, he and 
Figueroa entered the plant and spoke to Rosario Martinez about resum- 
ing work, at which point Mrs. Milstein handed them a paper to give to 
their leaders and ordered them to "get out." 

Union representative Menendez was notified on October 7 that the 
Respondent had signed the agreement and, on October 9, he directed 
Figueroa and Alicea unconditionally to offer to return to work. After 
the offer was unsuccessfully made, Alicea spoke over the loudspeaker 


28/ It will be recalled that Acosta applied for and was denied employ- 
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and covered some aspects of the settlement agreement, including the 
fact that the strikers were entitled to their jobs because they were en- 
gaged in an unfair labor practice strike. According to Menendez, Alicea 
had made similar statements over the loudspeaker in the past which 
were in line with the adivce which Menendez had given the strikers as 

to their rights. On October 10, Menendez drafted a leaflet which em- 
bodied the terms of the settlement, and this document was distributed 

to the strikers on October 13. 

I find that at the end of September or early in October 1964, Mor- 
ris Milstein and Attorney Torruella visited Regional Attorney Rotollo 
where a settlement proposal was prepared. Despite advice of counsel 
and the Defense Supply Agency that the proposal would resolve all extant 
problems, Milstein insisted that he would not subscribe to the agreement. 
When he laid the proposal before Bertha Milstein, the latter proclaimed 
that she "wouldn't sign this in all my life.” I find that, on October 7, 
Milstein nevertheless executed the sett lement agreement which he mailed 
to the Board's Regional Office, and that Union representative Menendez 
learned about this and decided to test Respondent's sincerity by instruc- 
ting Figueroa and Alicea to make an unconditional offer to abandon the 
strike. Ido not credit the testimony of Morris and Bertha Milstein con- 
cerning their reasons for refusing to reinstate the strikers because I 
deem it too implausible to warrant acceptance. Thus, Morris Milstein 
testified that, when he executed the settlement agreement on October 7, 
he was then genuinely prepared to take back all of the strikers, including 
those who had engaged in picket line violence, "if they came to get their 
jobs back.'’ On October 9, Figueroa and Alicea did precisely this and yet 
Milstein testified that he "hardly listened to what they had to say." In 


view of Respondent's admittedly urgent need for trained workers to ful- 


fill the vast amount of defense contracts it had obtained; in light of the 


testimony of both Mrs. Milstein and Rosario Martinez that the strikers 
"definitely" possessed the requisite skills and would make more desirable 


employees because they "were trained already;" and, on the basis of 
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Morris Milstein's admission that substantially equivalent employment 
was available, I find it inherently improbable that Morris Milstein would 
have so cavalierly ignored the applications of Figueroa and Alicea, 

before they spoke over the loudspeaker that day, if he honestly intended 
to reinstate the strikers and honor his settlement commitment. Nor am 

I persuaded that Alicea's pronouncements over the loudspeaker formed 
the basis for Respondent's subsequent denial of employment to the strikers. 
Martinez corroborated the undenied testimony of Menendez and Alicea 
that, ever since the early days of the work stoppage, strikers had fre- 
quently commented over the loudspeaker that they were engaged in an 
unfair labor practice strike, that they had the right to return to their 
jobs, and that the Respondent was under a duty to reemploy them even at 
the expense of dismissing their replacements. Moreover, the very terms 
of the settlement, which Alicea parrotted in lay language on October 9, 
and which Respondent knowingly signed, set forth these identical condi- 
tions as a prelude to the termination of the labor dispute. In view of the 
foregoing circumstances, Iam hard-pressed to understand how Respond- 
ent could entertain a genuine belief that, by the loudspeaker broadcasts, 
the Union had "broken faith" with Respondent which warranted the denial 
of reinstatement to the striker. Lastly, Respondent asserts that its re- 
fusal to reemply the strikers stemmed from the concern which employees 
expressed that they would lose their jobs if the strikers were taken back, 
and that disturbances would occur in the plant. However, these assertions 
find little, if any support in the testimony of Bertha Milstein, who admitted 


that the reinstatement of the strikers would not have necessitated the dis- 


missal of those then employed, and that Respondent never had any intention 
of dismissing any employee because the strikers could easily be absorbed 
into the work force. Moreover, Raymond Velez testified without contra- 
diction that, after the broadcasts on October 9, Morris Milstein assured 
an employee that "she had nothing to worry about" when the latter expres- 
sed concern over her continued employment. Finally, there is nothing to 


indicate, outside of unsupported apprehension, that violence would attend 
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the reinstatement of the strikers, or that Respondent would be unable to 
maintain discipline in the plant. 

I am persuaded that Respondent executed the settlement agreement 
on October 7 to demonstrate to the Defense Supply Agency that it was 
capable and worthy of performing its contractual commitments, but that 
it did not thereby harbor any honest intention of resolving its labor dis- 
pute with the Union or reinstating the striking employees. I find that, 
after Figueroa and Alicea spoke over the loudspeaker on October 9 during 
which they simply recited in lay terms what the Respondent had already 
consented to do when it signed the settlement agreement and what the law, 
under the circumstances, required, Milstein seized upon this an an indi- 
cia of the Union's "bad faith" in its relations with Respondent and utilized 
these recitations as part of a transparent scheme to justify its refusal to 
take the strikers back. Iam convinced that, by engaging in this ruse and 
design, the Respondent sought to achieve a dual objective. By assigning 
the Union's alleged chicanery as the reason for abrogating the settlement 
and declining to reemploy the strikers, Respondent could thereby display 
itself as a portrait of innocence to the Defense Supply Agency in the hope 
that its present and future contracts would be unimpaired. And, on the pre- 
textual ground of indignation-over the Union's "bad faith,’ the Respondent 
could at the same time punish the striking employees for having selected 
the Union as their bargaining representative and for engaging in a strike, 
and continue its unlawful design to disparge and undermine the Union and 


deprive employees of rights guaranteed them under Section 7 of the Act 29/ 


29/ Iam mindful that the Board, in furtherance of its salutary policy to 
encourage the voluntary and amicable resolution of labor disputes which 
fall within the ambit of the Statute, does not normally search into the mo- 
tives which lie behind the concessions of the parties made during negotia- 
tions which precede settlement efforts. The reason for this policy is that 
parties may be dissuaded from engaging in pre-trial discussions to com- 
pose their differences if their expressed deliberations can be used against 
them in the event that negotiations prove unfruitful. However, where, as 
here, Respondent's testimonial utterances disclose that it entered into 
negotiations and actually executed a settlement agreement with a design 
to subvert the purposes of the Act, Iam convinced that the afore-mentioned 
Board policy is inapplicable. 
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In sum, I conclude and find that Respondent refused to reinstate the 
strikers on the dates of their application for work because they joined 
and continued to support the Union, and because they participated in the 
strike 29/ 

I next turn to the events which culminated in Respondent's decision 
to close its plant on December 7, 1964. As chronicled heretofore, Respond- 
ent was aware after it commenced negotiations with the Union that a wage 
committee had been established to adjust minimum rates for the industry 
in which Respondent was involved 22/ As a consequence of this knowledge, 
Milstein asserted that he tailored his wage proposals and offered the Union 
an hourly increase of 3 cents because, based on prior experience, the com- 
mittee generally raised the minimum rate by approximately 5 cents per 


neae ee’ The wage committee began its deliberations in November 1964, 


and various witnesses were allowed to present their views?’ : During 


the deliberations, Gerald R. Coleman, the executive secretary of the 


Union, and W. M. Gillispie, the vice president of a firm known as the 


M & B Headwear Company, Inc., of Richmond, Virginia, gave {estinony=’” 


30/ Respondent concedes that the strikers, whose names appear on ap- 
pendix B attached hereto, applied for reinstatement on the dates indicated 
thereon. | 

31/ Milstein testified that he was appointed to this committee in July 
1964. He did not serve on the committee because, for some unexplained 
reason, he was either "disqualified" or "removed" and an alternate was 
chosen in November. 

32/ The record does not reflect the exact composition of the committee, 
although it establishes that Manuel Menendez, the Union's International 
representative, was a member and that Respondent's interests were repre- 
sented by two attorneys who were retained by an industrial association for 
this purpose. 

33/ Milstein stated that he did not appear before the committee because 
he had insufficient time in which to prepare himself. 

34/ So far as appears, this is the same company which Morris Milstein 
controlled when, in 1955, the Board found that the firm had unlawfully re- 
fused to bargain with the Union by "running away." According to Milstein, 
this enterprise now constitutes a Mainland competitor. 
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In the main, these individuals testified before the committee in support 
of increasing Respondent's minimum wage rate because that rate, which 
amounted to 93-1/2 cents an hour, gave the Respondent a decided com- 
petitive advantage over Mainland manufacturers, including Gillispie's 


company, whose minimum and average hourly rates were $1.25 and 


$1.40, reapecauee> In his testimony in this proceeding, Morris Mil- 


stein insisted that the testimony of Coleman and Gillispie, the transcript 
of which Respondent offered into evidence 22” was falsely given. Mil- 
stein then attempted to justify this assertion. He stated that, during 
1964, he was the largest manufacturer of military hats and caps under 
contracts with the United States Government, and acknowledged that, 
during the same period, his plant paid less than the minimum wage af- 
forded by competing industries on the Mainland. However, Milstein 
asserted that the minimum wage differential between his operations and 
those of his competitors was occasioned by the fact that his costs, for 
such items as transportation, machinery, inventory, training programs 
for employees, and salaries for supervisors, were higher and that this 
differential amounted to 25 cents per hour. I fail to perceive how these 
assertions support Milstein’s characterization of Coleman and Gillispie 
as prevaricators when they gave testimony before the wage committee. 
Assuming that Milstein's extra production costs actually amounted to 25 
cents an hour, there is nothing to indicate in his testimony whether this 
increment was programmed in his existing minimum or average hourly 
rates of 93-1/2 cents and $1.00, respectively, or whether it was added 
to those rates. In either event, it is clear that Respondent's minimum 
and average hourly wage rates were decidedly less than those paid his 
competitor, Gillispie 2” 


35/ Under the Walsh-Healy Act, Mainland manufacturers are required 
to pay their employees an hourly minimum of $1.25. 

36/ It was stipulated that the pencilled comments and underlineations 
which Milstein wrote on the transcript should be ignored. 

37/ In his testimony, Milstein did not take issue with the figures which 
Gillispie spread upon the committee record. 
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On or about November 30, the wage committee voted, with the two 
attorneys representing the industrial association dissenting, to increase 
Respondent's hourly minimum wage rate to $1.15, effective January 15, 
1965. In the meantime, Menendez had arranged for a meeting with the 
Insular conciliation service on December 4, 1964, so that the Union and 
Respondent might again sit down in an attempt to compose their differ- 
ences 2! A few days before this conference, Menendez prepared a leaf- 
let which recited that Respondent's minimum wage had been escalated 
from 93-1/2 cents to $1.15 per hour through the good offices of the Union 


and by unamimous vote of the wage cominittes 2” This leaflet was cir- 


culated at the plant on December 4, and Milstein obtained a copy as he 
was about to leave for the session with the conciliators. According to 
Milstein, this was his first knowledge that the committee had raised his 
minimum rate and he observed that the Union took full credit for this 
happenstance. Milstein’s immediate reaction to this intelligence, as he 
testimonially expressed it, was that "I had one conclusion to make and 
that was that we could not continue operating because we had to'stop on 
account of the wage increase - just as simply as that - we could not af- 
ford the increase and we would either have to go broke or stop manufac- 
turing before we were broke." Milstein admitted that he was aware at 
this time that the new rates would not become effective until January 15, 
1965, and were not officially promulgated until December 7, 1964.42 
When questioned why he decided immediately on December 4 to close the 
plant, he insisted that this was not a "snap decision," although he made a 
rapid calculation which convinced him that the increase would amount to 


38/ On the same date, Milstein received a letter from the Regional 
Director of the Board advising that the settlement agreement had been 
set aside, and inviting his attendance at a conference set for that day to 
discuss the pending unfair labor practice charges. This meeting was put 
over because of the scheduled session with the conciliators. 

39/ Menendez conceded that this statement was erroneous and that the 
two management attorneys had voted against the increase. 

40/ Milstein appealed the committee's wage determination and, at the 
time of the hearing in this proceeding, that appeal was pending. 
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24 percent of each employee regardless of whether he was earning the 
minimum at the time, in addition to the 3 cents per hour which he had 
previously advanced to the Union during bargaining. Milstein denied that 
he closed the plant to rid himself of the Union, stating that "By the time 
we made the commitment to close the plant the union had two or three or 


four people out on the picket line. We didn't know they existed. "42/ When 


Milstein arrived at the meeting on December 4, he immediately announced 
to the conciliators and Menendez, ''Here, we will have to close. We will 
close our doors on Monday, because I had already made the decision.” 
Milstein admitted that this was the first time that he had notified the Union 
of his intention and decision to cease operations. On December 5, he as- 
sembled his supervisors in the plant and announced that the plant would 
close on December 7. Supervisor Raymond Velez testified that, on Decem- 
ber 5, he and the other supervisors were called to the factory where Mil- 
stein announced that it would be closed on the following Monday, December 
7, Atfirst, Velez could not remember if Milstein assigned any reason for 
the closing. He then testified that Milstein mentioned that a wage com- 
mittee had increased the minimum wage approximately 27 to 28 percent, 
but admitted that he was "not sure" of this. However, employee Norberto 
Canetti, who was doing maintenance work at the plant on this date, related 
that Milstein did not mention any reason for curtailing operations. I credit 
Canetti's testimony because, in addition to Velez’ equivocal assertions in 
this regard, I was not impressed generally by his candor in testifying be- 
fore me. 

At the time the plant closed, Respondent was in the process of com- 
pleting one of its contracts, had started on five others, and two more were 
not yet begun. Milstein testified that he did not think it wise to start pro- 


41/ Bertha Milstein testified that she had seen the Union's leaflet on 
December 4 and that she was opposed to the fact that the Union was taking 
credit for obtaining the increase, stating that "It did not make me happy." 
She also stated that the decision to shut the plant was made immediately 
upon receipt of the leaflet, although she contended that it was "not a quick 
decision." 
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duction on new contracts until he had first consulted with the Defense 
Supply Agency as to their reaction to the closing of the plant. On Decem- 
ber 7, he attempted to contact that Agency, but without success. On the 
same day, he received a telegram from the Union proposing that he enter 
into negotiations concerning the cessation of operations. Upon receipt of 
the telegram, Milstein stated that he "just did not answer it - I' said I was 
not in the mood to consider negotiation under the circumstances and I 
just did not consider it at all." Milstein further testified that, when he 
shut the plant down, the closing was intended to be permanent. However, 
he conceded that, on or about December 7, and shortly after he had re- 
ceived charges which the Union filed with the Board alleging that his fail- 
ure to reinstate the strikers in October 1964 was unlawful, he discussed 
the shutdown with the Insular agency, Fomento, during which he stated 
that the withdrawal of the Union's charges would be a condition to reopen- 
ing the plant. | 

Milstein's announcement to his supervisors on December 5 that he 
would permanently close the plant on December 7, sparked a series of 
bizarre events. On the latter date, and according to the testimony of pro- 
duction manager Raymond Velez, the supervisors and practically all of 
the nonstriking employees gathered at the plant that morning, although 
Velez denied that it was he who summoned them. Velez proceeded into 
the plant where he observed some 26 employees at work, a rather remark- 
able observation in view of Morris Milstein's testimony that he had perma- 
nently ceased operations on December 7. According to Velez, he could not 
recall whether he stopped to talk to these employees because he was busily 
engaged in forming a management committee, while employee Luis Ruperto 
wds establishing a companion employee committee, in order to organize a 
"funeral procession" to march on the Department of Labor in Mayaguez in 
an effort to reopen the plant. While these organizational activities were 
being carried on, several supervisors, including Carlos Bardot, spoke to 
the employees near the gate. Having established the requisite committees, 


Velez led the "funeral procession" to the Department of Labor. During the 
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march, a mobile radio station owned by Station WTIL in Mayaguez drew 
abreast of the column and Velez made a broadcast in which he stated that 
the purpose of the processing was "to go to the Department of Labor to 
see if they could intervene, what they could do to help to reopen the plant." 
Sometime during the week of December 7, Velez made additional broad- 
casts over Station WTIL. On one of these occasions, he declared that he 
did not think the Union represented the best interests of the employees 
because the Union had only 35 persons on the picket line while "we had 
close to 400 working inside.’ Although Velez was billed by the station 

for this broadcast in the amount of $10, he testified that he had not paid 
the bill through an "oversight." Velez further related that, on December 
24, which is "Noche Buena" in Puerto Rico, he organized a picket line to 
parade in front of the mansion of Governor Luis Munoz Marin in La Fort- 
aleza, San Juan. According to Velez, between 200 and 226 employees 
were transported from Mayaguez to San Juan to perform the picketing, at 
a cost of $750. When questioned as to who footed the bill, Velez remarked 


that "The greater portion was collected amongst the employees and the 


remainder was handled by [Dixon] Ortiz and myself." When asked what 


the sum of the "remainder" was, Velez responded that "I would rather 

not say.’ After being pressed on the issue, he admitted that he had col- 
lected only $200 from the employees and that he and Ortiz paid the balance 
from "savings." 

While the picketing was in progress at the Governor's mansion, 
Velez was interviewed by the press. He reluctantly acknowledged that he 
"could have" told the reporters that "part of the reason for the closing 
of the plant lay with the Union," and he "may have" also stated that the 
employees engaged in the picketing in order to obtain a new election to 
oust the Union. When questioned whether he told representatives of the 
press that the Union was not a recognized labor organization at Respond- 
ent's plant, Velez replied, "No, I doubt very much that I said that because 
I think I know what the facts of life are. The statement I may have made 
and I believe this is correct - was that although the union was certified 
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by the National Labor Relations Board the proof that they did not repre- 
sent the people was that when they called a strike, out of the 150 only 50 
got out and the rest remained working within the company and that six 

or seven months after that they had thirty or twenty-five strikers and 
there were 398 employees, so, who are they representing? Thirty-five 
people? That is more or less what I mentioned." Velez also acknowledged 
that he may also have said that "as a result of these 25 or 30 people going 
on strike almost 400 people were out of work.'"' Concluding his testimony, 
Velez staunchly insisted that none of his actions or statements during the 
strike, and particularly after the plant closed, were in any way influenced 
by Respondent, and he proclaimed that the Milsteins were totally unaware 
of his activities. However, he candidly admitted that he frequently entered 
the plant on and after December 7 to consult with Dixon Ortiz, whom Velez 
described as a mere "clerk" during this period, because "I was letting 
him know everything I was doing and he was advising me - we were work- 
ing together ... .'" On these visits, Velez would exchange simple pleasan- 
tries with Morris Milstein, and then leave the factory. 

Ortiz testified that he continued to work in the plant on and after 
December 7, despite the fact that the installation had closed. ‘Like Velez, 
he stoutly proclaimed that none of his statements or actions were invlu- 
enced or authorized by the Milsteins, or known to them. Ortiz then gave 
the remarkable testimony that he desired to join Velez in the funeral pro- 
cession on the morning of December 7, and to make a broadcast over 
Station WTIL, but did not wish to implicate the Milsteins in these endeavors. 
Therefore, when he reported for work that morning, he importuned Mor- 


ris Milstein to allow him to residn "from my executive position" (apparently 


a reference to his title as office manager) and to continue working as a mere 
accounting clerk. He also asked for Milstein's permission to take the day 
off. Both requestes were granted. According to Ortiz, Milstein did not in- 
quire into the reasons for Ortiz' requests, and Ortiz did not volunteer this 
information. Despite his expressed desire to shield Respondent from his 
actions, Ortiz admitted that he had made a broadcast over the radio station 
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before reporting for work and before he had obtained his demotion. More- 


over, Ortiz conceded that, in spite of his absence from work that day, he 


was paid by Respondent at the same rate which he received as office man- 
ager, a position he thereafter resumed. 

Ortiz joined the funeral procession to the Department of Labor and 
spoke over Station WTIL. During his broadcasts, he discussed the status 
of negotiations between Respondent and the Union, and sought to apprise 
his listeners as to the reasons why Milstein closed the plant, and to ad- 
vise them "what I could do and may do to get the plant to reopen.” Ortiz 
referred to several sections of the Union's contract proposals, which he 
had obtained from the Industrial Association of which Respondent was a 
member, and remarked that the Union was too inelastic in its bargaining 
demands. However, it is Ortiz’ uncontradicted testimony that he did not 
participate in, and was not informed by Milstein of the progress of, the 
negotiations. Ortiz testified that he "could" have mentioned during his 
broadcasts that the Union did not represent the employees, although he 
was unable to recall whether he said that the Union was not legally certi- 
fied by the Board. Finally, Ortiz stated that, before Christmas, he sum~- 
moned the nonstriking employees to a meeting at the fire station in Maya- 
guez to inform them that “we were making all efforts" through the assist- 
ance of Insular officials to get the plant reopened, and that Morris Mil- 
stein "would make all efforts to open the plant if he could do it - if it was 
within his means," although Ortiz denied that he mentioned the Union at 
any time during his speech. However, Alvin Ruiz, who was invited to this 
meeting by friends “2/ testified that Ortiz told the employees that Milstein 
had closed the factory because he "did not want the Union in there" and 
that Milstein could resume his operations within a few days or weeks, 


—_ 


42/ During Ruiz’ ‘cross-examination, Respondent brought out that he was 
employed as an organizer for the Seafarers International Union, in an ap- 
parent attempt to demonstrate a bias on the part of this witness in favor of 
the Union. However, Ruiz' testimony was given in a sincere manner and I 
find nothing in the fact that he was associated with a labor organization not 
involved in the events giving rise to this proceeding which would warrant a 
rejection of his testimonial utterances. I credit Ruiz. 
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but that he "did not care how much he had to wait to keep the union out." 
The events which transpired on December 7 were also testimonially 
reported by Luz Selenia Cruz, Hector Lugo, and Francisco Mercado, and 
this testimony stands undenied. Cruz related that she was outside the 
plant on December 7 when she observed a large group of nonstriking em- 
ployees gather at the plant gate. Supervisors Velez, Ortiz, and Angelica 
Nazario were in the group, and Nazario proceeded to mount a jeep and 
inform the employees "that they would fight for their jobs because the 
reason Mr. Milstein was closing the factory was on account of the Union." 
Hector Lugo reported that he saw a group of supervisors which included 
Angelica Nazario and Carlos Bardot speak to the nonstrikers. According 
to Lugo, Bardo remarked that "because of the Union four hundred fathers 
of families were unemployed and that 400 was a greater majority than 
ours [the strikers] and that they were going to fight for their jobs the 
same way we were fighting for ours." Nazario told the nonstrikers that 
"the Union was not to blame for what was happening to them," and she 
then entered the plant office. However, she returned shortly thereafter 
with a piece of paper in her hand, climed atop a jeep, and stated that 
“what she had said at first was not true, that the Union was to blame for 
the closing of the factory." Francisco Mercado testified that he observed 
Velez, Ortiz, Martinez, Nazario, and Bardot come out of the plant on the 
morning of December 7, and overheard Nazario inform the nonstrikers 
that "I had told you that the Union has nothing to do with the closing of the 
factory but now I do tell you that it is the Union's fault that the factory is 
closing." Bardot commented that "We are here to defend our rights like 
those who are on the street who are also defending their rights," to which 
Nazario retorted, "No, the ones at fault here are the strikers." After 
listening to these statements, Mercado noticed a "funeral car" approach. 
It is undisputed that, on December 5, Morris Milstein summoned 
his supervisors to the factory and announced that it would be closed on 
December 7. Based upon the testimony of Norberto Canetti, which I have 


heretofore credited, I find that Milstein gave no reason for the closure. 
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I further find that, on December 7, Raymond Velez entered the plant 
where he observed approximately 26 employees at work, and that he and 
employee Luis Ruperto busied themselves in forming a management- 
employee committee to conduct a "funeral procession" to march on the 
Department of Labor in Mayaguez that morning. The testimony of Cruz, 


Lugo, and Mercado is undenied and credited, and I find that, while Ray- 


mond Velez was engaged in his funeral tasks, supervisor Angelica Naza- 
rio came out of the plant with other supervisors and spoke to a large 
group of nonstrikers, during which she informed them that "they would 
have to fight for their jobs because the reason Mr. Milstein was closing 
the factory was on account of the union," and that ''the union was to 
blame for the closing of the factory." When the funeral march com- 
menced, Raymond Velez made a broadcast over a local radio station 
and announced that the purpose of the march was to ascertain from the 
Labor Department what the supervisors could do to help to reopen the 
plant, a strange statement in light of the fact that his employer, Milstein, 
rather than the department, held this fate in his hands. On several oc- 
casions after the factory closed, Velez made additional broadcasts. I 
find that, on one of these, Velez was billed for the time and he declared 
over the air that it was his belief that the Union did not represent the 
best interests of the employees because so few of them had joined the 
strike. I also find that, on December 24, Velez organized and transported 
more than 200 employees from Mayaguez to San Juan to picket the Island's 
Governor in order to force a new election to oust the Union, and that during 
the picketing he advised representatives of the press that "part of the 
reason for closing the plant lay with the Union."" Based on Velez' testi- 
mony, I find that he frequently discussed his activities after the plant 
closure with Dixon Ortiz, who continued working this period, that both 
worked together in plotting those activities, and that Milstein was in the 
factory when Velez was there. 

Dixon Ortiz joined the funeral procession on December 7, and he 
also utilized the services of Station WTIL. During his broadcasts, he 
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discussed the Union's contract proposals, a copy of which he had ob- 
tained from the Industrial Association. I find that he did not engage in 
any of the negotiations between the Respondent and the Union and I ac- 
cept his testimony that he was not informed by Respondent of their 
progress! In the course of the broadcasts, Ortiz stated that the 
Union did not represent the employees at the plant, and I find, despite 
his lack of recall, that Ortiz also stated that the Union had not been 
legally certified by the Board. After the plant closed, Ortiz scheduled 
a meeting of employees at the local fire station where he announced 
that he and the other supervisors were endeavoring to enlist the support 
of Insular officials to effect the reopening of the plant. I find, based 
on Ruiz' credited testimony, that Ortiz remarked that Respondent had 
shut the factory down because it "did not want the union in there" and 
that Morris Milstein "did not care how much he had to wait to keep the 
Union out." | 
Respondent contends, and would have me believe, that its super- 
visors, both before and during the strike, and more particularly after 
the plant closed, engaged in the various acts and conduct without its 
knowledge, authorization, or acquiescence, and therefore Respondent 
was not legally responsible for them. I find this contention too sophis- 
tic to warrant serious discussion. Dixon Ortiz made it testimonially 
clear that, because the Milsteins were not fluent in Spanish, they relied 
"on top management," namely, the supervisors, to deal with the employ- 
ees in their stead. On the day of the election, Raymond Velez, Rosario 
Martinez, and Israel Velez, assembled the employees at the pant and 
informed them that Milstein would close the operation or refuse to bid 


43/ The General Counsel alleged in his complaint that Respondent, 
through Ortiz, deliberately misrepresented the Union's bargaining de- 
mands curing the broadcasts in an attempt to mislead his listeners, 
including the nonstriking employees, and thus to disparage the Union in 
violation of Section 8(a)(1). After a careful review of Ortiz' radio com- 
ments on this subject, which are embodied in General Counsel's Exhibit 
No. 2, Iam not entirely convinced that counsel has sustained this allega- 
tion and I shall accordingly dismiss it from the complaint. | 
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for more work if they selected the Union, threats which were remarkably 
parallel to those uttered by Milstein himself about this time through Ve- 
lez, his interpreter. Moreover, Respondent's supervisors took part in, 
and indeed, provided the leadership for, the counterpicketing which co- 
curred on June 12, 1964 and which not only had the blessing of Milstein 
but was authorized and observed by him. Furthermore, Martinez and 
Raymond Velez encouraged employees to engage in a show of force 
which was ordered by Milstein on August 6, and they and their fellow 
supervisors took aniactive role in this demonstration under Milstein's 
watchful eye. Finally, I find it incredible that Milstein could have been 
unaware of what his supervisors were doing on and after the plant closed 
on December 7. Dixon Ortiz held the responsible "executive position" 

of office manager and his function was apparently so vital to Respondent's 
business operations that he continued to work even after the plant closed. 
Despite this circumstance, Respondent would lead me to believe that, 
when Ortiz requested his demotion to a mere accounting clerk and asked 
to be given the day off on December 7, it made no effort to inquire 

into the reasons for his requested "resignation" or absence from the 
plant. Although Ortiz' requests were granted by Milstein the latter was 
quick to reinstate Ortiz to his classification as office manager after the 
conclusion of his radio broadcasts and his other activities during the 
month of December 1964. 

In International Association of Machinists, et al, v. N.LR.B.,“4/ 
the Supreme Court cautioned that an employer may be held accountable 
under the Statute for acts of misconduct by others "even though the acts 
of the so-called agents were not expressly authorized or might not be 
attributable to him on strict application of the rules of respondeat 
superior." Adverting to such misconduct in the context of the National 
Labor Relations Act, the Court noted that, 'We are dealing here not 
with private rights ... nor with technical concepts pertinent to an 


44/ 311 U.S. 80, 81. 
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employer's legal responsibility to third persons for acts of his servants, 
but with a clear legislative policy to free the collective-bargaining pro- 
cess from all taint of an employer's compulsion, domination, or influence. 
The existence of that interference must be determined by careful scru- 
tiny of all the factors, often subtle, which restrain the employees’ choice 
and for which the employer may fairly be said to be responsible." The 
Court added that, where employees have just cause to believe that individ- 
uals "were acting for and on behalf of the management, the Board would 
be justified in concluding that they did not have the complete unhampered 
freedom of choice which the Act contemplates." Iam convinced, after a 
careful study of all the circumstances surrounding the activities of 
Respondent's supervisors, that the strikers and nonstrikers had cause 
reasonably to believe that the supervisors were acting for and on behalf 
of Respondent and that the latter is responsible therefor *© 

Following the closing of the plant on December 7, the Defense Sup- 
ply Agency cancelled Respondent's contracts and removed its name from 
the qualified manufacturers’ list. Thereafter, Milstein entered a "pro- 


tective bid" on two of the cancelled contracts in order to avoid penalties 


45/ See Lanthier Machine Works, 116 NLRB 1020, 1036-37. The 
Respondent also disclaims responsibility for Hiram Cabassa's conduct 
on June 12, 1964. Ifind no merit in this assertion. Cabassa was the 
chief spokesman for the Southwest Industrial Association, of which 
Respondent was a member, and Milstein invited Cabassa to the plant to 
explain to the employees what their rights were and to "guide the people 
right." Milstein authorized his supervisors and employees to engage in 
the counterpicketing, which Cabassa stated was permissible if the em- 
ployees felt that they were "right in doing this thing."" Accordingly, I 
find that Respondent initiated Cabassa's visit to the plant, authorized 
him to address the employees, and acquiesced in his statements and 
conduct, and I conclude that Cabassa's activities are binding upon Respond- 
ent. See A. M. Andrews and Company of Oregon, 112 NLRB 626, 637-38, 
enf'd 236 F. 2nd 44 (C. A. 9). 
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which might be incurred if the contracts were re-let to Mainland com- 
petitors at a higher cost. After taking this action, Milstein consulted 
with officials of the Defense Supply Agency and was told that his bids 
would not be considered unless he acted "in a businesslike manner and 


negotiated with the union,"48/ Accordingly, Milstein once more met 


with Menendez at the Board's Regional Office to explore possible settle- 
ment terms. Whereas Milstein had previously agreed on October 7 to 
reinstate all the strikers and to reimburse Crimilda Acosta for wages 
lost as a result Respondent's refusal to employ her on June 8, Milstein 
now, and for the first time, insisted that he would not reinstate approxi- 
mately 5 or 6 unnamed strikers because they had engaged in picket line 
misconduct and would not compensate Acosta. Menendez refused to ac- 
cept this proposal, and the discussion ended. Thereafter, an official of 
the Department of Labor telephoned Milstein to arrange for a conference 
between the Union, the Respondent, and Frank Zorrilla, the Secretary of 
Labor. Milstein replied that he was agreeable to meeting with Zorrilla, 
but he refused to meet with the Union officials. After a second telephone 
conversation, a conference was arranged for December 23 between Mil- 
stein and Zorrilla. When Milstein arrived, he noticed that Menendez and 
McNamara, an International representative, were present and he stead- 
fastly declined to discuss anything with Zorrilla because of the presence 
of the Union officials. The conference was abruptly terminated, as Mil- 
stein left. 

On January 11, 1965, Respondent reopened the plant without prior 
notifiecation to the Union. Milstein testified that he failed to consult or 
bargain with the Union concerning the reopening because "there was no 
point to bargain" with it because the Union "had stopped negotiations and 


I didn't even know or didn't even inquire as to whether it was necessary 


46/ It is not clear whether Milstein's "protective bid" was accepted by 
the Defense Supply Agency, although he testified that he was told by a 
colonel, whom Milstein described as the Agency's top executive, that "We 
are going along with you by granting you the contracts because the Union 
has told us so many lies." 
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to bargain again with the Union." He added that he did not respond to the 


Union's telegram on December 7, which requested negotiations over the 
closing of the plant, for similar reasons, and expressed the belief that 
the Union's only purpose in sending the telegram was to "tack’' another 
unfair labor practice charge upon Respondent. Milstein further testi- 
fied that he reopened the plant at the suggestion of the Defense Supply 
Agency in order to complete the contracts upon which he was working 
because he could not bring himself, after being in the business for so 
many years, to create a wasteful situation for the United States Govern- 
ment. However, he also acknowledged that the unfinished work would be 
very costly to himself, as well, and he stated his intention again to close 
the plant when these interim endeavors were concluded. Nevertheless, 
in an interview with representatives of the press during the middle of 
January 1965, Milstein claimed that he had reopened his plant because 
he had the support of his employees. After the plant reopened, and, on 
February 4, 1965, the Union sent a letter to Milstein complaining that it 
had received no reply to its telegram of December 7, and requesting that 
the parties meet to discuss any future closing of his operations and its 
effect upon the employees. In answer to this letter, Milstein stated that 
he would decline to engage in any negotiations with the Union until the 
instant hearing terminated. 

Despite Respondent's contention to the contrary, lam persuaded 
that it decided to close the plant on December 4 in order to disparage 
and defeat the Union and to punish the striking employees for engaging 
in their protected, concerted activities. On December 4, Respondent 
received two documents from the Union. The first consisted of a copy 
of additional unfair labor practices which had been filed alleging that 
Respondent had unlawfully refused to reinstate the strikers in October 
1964. The second took the form of a leaflet from the Union in which it 
announced that the Union was responsible for obtaining the increase in 
minimum rates, an announcement which did not make Bertha Milstein 
"happy." Despite Morris Milstein's insistence that it was his intention 
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to close the factory permanently on December 7, he conceded that he 
informed Fomento on or about that date that the withdrawal of the Union's 
charges would be a condition to reopening the operation. Moreover, it is 
undenied that, on the day the plant closed, and on occasions thereafter, 
Respondent's supervisors notified the employees and the general public 
that Milstein had shut the factory down because "he did not want the Union 
in there’ and that the 'Union was to blame for closing the factory," and 
the supervisors also related that Milstein could reopen the operation at 
an y time but that he "did not care how much he had to wait to keep the 
Union out.” Furthermore, Milstein'’s asserted reason for suddly decid- 
ing to go out of business on December 4, namely, the unexpectedly large 
increase in the minimum wage, lacks plausibility when viewed against 

the backdrop of contemporary events and the realities of industrial life. 
Thus, Milstein acknowledgedthat, when he received the Union's leaflet 

on December 4, he became aware that the increase would not become ef- 
fective until January 15, 1965. After he reopened the plant on January 11, 
he testified that he did so in order to complete certain unfinished work 
and thereby mitigate penalty costs which would be incurred for failing to 
fulfill his contractual commitments to the Defense Supply Agency. I find 
it incomprehensible that a man with Milstein's business acumen and ex- 
tensive experience in this industry would have closed his plant for almost 
six weeks during which he could have continued to work on his uncomple- 
ted contracts at the lower, existing minimum rate if, in truth and fact, his 
decision to cease operations was motivated by a desire to spare himself 
of added costs. Finally, after reopening his business, Milstein stated in 
an interview with the press that his decision to do so was based on the 


fact that he had the "support" of hisemployees. Such a statement hardly 
buoys his testimony that he reopened solely because he desired to com- 
plete the remaining work to gain favor with the Defense Agency and to 
shave costs. 


Upon consideration of the foregoing, and the entire record made 


in this proceeding, I find that Respondent decided to close its business 
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on December 4, without prior notification to or consultation with the 


certified collective bargaining representative of its employees; that the 
closure was motivated by a desire to disparage and defeat the Union and 
to punish the employees for engaging in protected, concerted activities; 
that Respondent reopened its plant on January 11 again without notifying 
or consulting with the Union concerning its decision to do so, and that it 
refused to bargain with the labor organization over any future decision 
to cease operations and the effects of such cessation upon the employees 
until this proceeding ended. 
Respondent asserts that, even though the evidence constitutes proof 
of the allegations in the complaint, its conduct was nevertheless privileged 
because it was desigened to thwart the Union's studied efforts to destroy 
Respondent's business operations in Puerto Rico in favor of Mainland 
competitors. I am willing to accept Respondent's thesis that an employer 
need not sit idly by while a union, even though certified by the Board, em- 
barks upon a course of action which is not protected by the Act, and that 
the deliberate destruction of a business enterprise may constitute such 
unprotected action. 41/ But proof of this design requires more than mere 
assertion. All that the Respondent has shown on this record is that the 
Union unsuccessfully opposed its request for atax exemption from the 
Puerto Rican government in 1960 after the Board had found that Respond- 
ent violated Section 8(a)(5) by disregarding its bargaining obligation when 
Morris and Bertha Milstein controlled the M & B Headwear Company, Inc. 
in Richmond, Virginia; that the Union lawfully organized Respondent's 
employees and was certified by the Board to represent those employees; 
that the Union engaged in a strike and picketed the plant; and that a Union 
official appeared before the minimum wage committee to testify in sup- 
port of raising the Respondent's minimum wage rate. Iam hard-pressed 
to understand how this activity places the Union in the conspiratorial role 
which Respondent suggests. Accordingly, I find Respondent's assertion in 


this regard too tenuous to possess merit. 
47/ Cf. N.L.R.B. v. Local Union No. 1229, International Brotherhood of 
Electrical Workers (Jefferson Standard Broadcasting Company ), 346 U.S. 
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C. Conclusions 
1. Interference, restraint and coercion 


Based on the testimony which I have heretofore credited, I conclude 
that Respondent engaged in interference, restraing and coercion in viola- 
tion of Section 8(a)(1) of the Act by the following conduct; 

(a) Threatening employees with reprisals for joining or assisting 
the Union by statements of Morris Milstein and supervisors Raymond 
Velez, Angel Vazquez, and Rosario Martinez, that Respondent would close 
the plant or refrain from bidding on new contracts to provide work for the 
employees if they selected the Union as their bargaining representative, 
and Israel Velez’ statement to Luz Selenia Cruz that Respondent would 
refuse to give the employees job references to other employers because 
they had engaged in a strike. 

(b) Soliciting strikers to foresake their protected, concerted 
activities by Israel Velez' statement to Luz Selenia Cruz that she would 
abandon the strike because Respondent would never negotiate with the 
Union. 

(c) Inciting and encouraging employees to engage in antiunion 
demonstrations by the statements and actions of Morris Milstein and 
Hiram Cabassa which resulted in counterpicketing designed to disparage 
the Union's representative status. 

(ad) Encouraging and assisting in the preparation and circulation 
of petitions within the plant in an attempt to persuade the employees to 
repudiate the Union during its certification year, by Raymond Velez' 
encouragement and assistance to employee Luis Ruperto. 

(e) Threatening and attempting to assault strikers and inciting 
physical violence between strikers and nonstriking employees by Morris 
Milstein's statements to the strikers that he and his male employees 
would "fight" the strikers, and by similar statements made by Dixon 
Ortiz, Angel Vazquez, and Raymond Velez to striking employee Wilson 


Santaliz as well as Union representative Hector Melendez. 
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(f) Organizing employee committees for the purpose of | seeking 
new elections to oust the Union from the plant during the certification 
year by the actions of Raymond Velez, Dixon Ortiz, and other super- 
visors in forming a funeral procession to march on the Department of 
Labor and in establishing a picket line in front of the Governor's man- 


sion. 


(g) Pressuring the Union to withdraw the unfair labor practice 


charges which it filed against Respondent by the statements of Morris 
Milstein. | 


2. The discrimination 


Ihave heretofore found, based upon the credited testimony of 
Crimilda Acosta, that she was involved in a temporary layoff in April 
1964, was recalled to work prior to the strike on June 1, and joined the 
work stoppage on that date. I have further found that Acosta abandoned 
the strike on June 8 at the solicitation of her supervisor when jobs which 
she could easily have filled were available, that she returned to work on 
that day, and that Respondent thereupon discharged her for having en- 
gaged in the strike. On some undisclosed date after her discharge, 
Acosta again joined in common cause with her fellow strikers and T have 
found that, on October 15, 1964, she unconditionally offered to return to 
work, an offer which Respondent rejected for discriminatory reasons. 

By the foregoing conduct, I conclude that Respondent violated Section 8 
(a)(3) of the Act. , 

I have also found that, on various dates in October 1964, as indica- 
ted opposite their names which appear on Appendix B attached hereto the 
remaining 49 strikers made unconditional offers to return to work which 
Respondent refused to accept in order to disparage their collective bargain- 
ing representative and to inhibit the exercise of their rights under Section 
7 of the Act. While conceding that the work stoppage which began on June 
1 was economic at its inception, the General Counsel contends that it was 
converted to an unfair labor practice strike on and after June 12 because 
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of Respondent's misconduct, and that the employees who engaged in the 
work stoppage became unfair labor practice strikers who were entitled 
to reinstatement upon application in October 1964, even at the expense 

of the dismissal of their replacements, if any. Respondent, on the other 
hand, asserts that all strikers were permanently replaced, either before 
June 12, or before they abandoned the strike in October, and therefore it 
was under no obligation to reinstate them upon their application. I find 
it unnecessary to determine if, and when, the work stoppage assumed the 
character of an unfair labor practice strike because I have heretofore 
found, based on the testimony of the Milsteins and Rosario Martinez, that 
substantially equivalent employment prevailed at the plant for each of the 
striking employees at the times when they manifested their intention to 
abandon the strike. Hence, even were I to conclude that the strikers had 
been replaced in their individual positions prior to October, they never- 
theless were entitled, as applicants, to be considered for employment on 
a nondiscriminatory basis when they sought jobs in October 48/ When 
Respondent refused to employ the strikers on the dates of their applica- 
tion, they became, at that juncture, statutory discriminatees because of 
Respondent's unlawful motivation in denying them jobs, as previously 
found. Accordingly, I conclude that substantially equivalent employment 
was available for the strikers when they applied for employment or re- 
instatement in October 1964, that Respondent declined to afford them work 
for reasons prescribed by the Act, and that Respondent thereby violated 


a) See Phelps Dodge Corp. v. N.L.R.B., 313 U.S. 177. 


Section 8(a)(3) of the Act 49/ 
The Respondent asserts that it was under no obligation to rehire 
"5 or 6" of the striking employees, even assuming it harbored unlawful 
reasons for refusing to take back the remainder, because these individ- 
uals were disentitled to employment or reinstatement due to their en- 
gagement in picket line misconduct during the course of the strike. 
Respondent made no pointed attempt on the record or in its brief to iden- 
tify the individuals involved, and I can only assume that it has reference 
to striking employees Jose Figueroa, Juan Muniz, Inez Rodriguez de 
Arroyo, and, possibly, Hector Lugo. I have heretofore found that Respond- 
ent failed to establish who was the aggressor or who was the aggrieved 
in the picket line incidents, and I conclude that, apart from Respondent's 
unsupported assertion that the strikers were the culprits in the engage- 
ments, no substantial evidentiary foundation has been laid for denying 
reinstatement to them20/ Moreover, it should be noted that Morris Mil- 
stein testified that he was prepared to take back all the strikers, includ- 
ing those who might have been involved in misconduct, before he executed 
the settlement agreement on October 7, 1964. Furthermore, when Jose 


Figueroa, another asserted miscreant, applied for reinstatement on 


49/ Respondent argues that striker Hector Lugo obtained employment 
elsewhere before the strike commenced, and that this circumstance 
should deprive him of any right to reinstatement with Respondent. I have 
heretofore found that Lugo was involved in a temporary layoff before the 
strike began and that he got a job on the night shift at a local bakery. 
However, Lugo joined the strike on June 1 and he continued to picket 
Respondent's plant thereafter. While Lugo's other employment may be 
used to reduce the amount of any backpay which Respondent may owe him, 
Iam unable to conclude that, by taking this employment, Lugo thereby 
manifested his intention of relinquishing his employment status with 
Respondent. In any event, like the other strikers who applied for work 
in October, Lugo was entitled to be considered for employment, as an 
applicant, on a nondiscriminatory basis and, as substantially equivalent 
employment was available, I conclude that Respondent violated Section 
8(a)(3) by denying work to him. See Phelps Dodge Corp. v. N. L. R. B., 
313 U.S. 177, 193. 

50/ See B. v. D. Company, Inc., 117 NLRB 1455, 1457. 
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October 9, and again on October 12, 1964, the Respondent made no men- 
tion of his prior conduct as a reason for refusing to restore him to work. 
Accordingly, I conclude that the afore-mentioned strikers are entitled to 
reinstatement for the additional reason that Respondent condoned their 
picket line misconduct if, in fact, they had actually engaged in such 
activity 22/ 

In his complaint, the General Counsel alleges that Respondent dis- 
criminated against its nonstriking employees in violation of Section 8(a)(3), 
by locking them out when it closed its plant on December 7, 1964. I have 
previously found that Respondent shut its plant down on this date in order 
to disparage and undermine the duly designated collective bargaining 
representatives of its employees during the certification year, and to 
punish the employees for having joined and asisted the Union. The lack 
of work for the nonstriking employees was due directly and entirely to 
the illegal closure of the plant. Accordingly, I conclude that Respondent 
thereby discouraged membership in the Union and consequently dis- 
criminated against the nonstriking employees in violation of Section 8(a) 
(3) of the act22/ 

3. The refusals to bargain 


I have heretofore found that Respondent refused to discuss with 
the Union the award of merit wage increases by insisting that this subject 
was a "management prerogative," declined to consider the Union's pro- 
posal which would have provided for its participation in the formulation 
and aware of merit increases, and unilaterally granted said increases. 
By the foregoing conduct, I conclude that Respondent offended the pro- 


visions of Section 8(a)(5) of the Act 23/ 


51/ Union Twist Drill Company, 124 NLRB 1143. 
52/ See The Great Atlantic & Pacific Tea Company, 145 NLRB 361; The 
Radio Officers’ Union of the Commercial Telegraphers Union, AFL (A.H. 


Bull Steamship Company) v. N.L.R.B., 347 U.S. 17, 51. 
53/ See Williamsburg Steel Products Company, 126 NLRB 288, aff'd sub. 
nom. N.L.R.B. v. Katz, 369 U.S. 736. 


71 


I have also found that Respondent closed its plant on December 7, 
1964, and reopened the installation on January 11, 1965, without prior 
notification to, or consultation with, the duly designated bargaining re- 
presentative of its employees, and rejected the Union's request for bar- 
gaining over any future cessation of operations. By gee conduct, I con- 
clude that Respondent further violated Section 8(a)(5). 24 


IV. The effect of the unfair labor 
practices upon commerce 


The activities of Respondent set forth in section IT, above, occur- 


ring in connection with the operations of Respondent described in section 
I, above, have a close, intimate, and substantial relation to trade, traffic 
and commerce among the several States, as well as the Commonwealth 
of Puerto Rico, and tend to lead to labor disputes burdening and obstruct- 
ing commerce and the free flow thereof. 


V. The remedy 

Having found that Respondent has engaged in unfair labor practices 
in violation of Section 8(a)(1) of the Act, I will recommend that it cease 
and desist therefrom and take certain affirmative action designed to effec- 
tuate the policies of the Act. 

I have also found that Respondent discharged Crimilda Acosta on 
June 8, 1964, because she had previously engaged in a work stoppage 
protected under Section 7 of the Act. Acosta rejoined the strike on an 
undisclosed date thereafter and, together with her fellow strikers, applied 
for reinstatement on October 15, 1964. Although it appears from the 
settlement agreement which Respondent signed that it agreed to award 
Acosta backpay from June 8 to June 12, Iam unable to determine on the 
record before me precisely when Acosta again cast her lot with the 
strikers after her discriminatory discharge on June 8. I shall therefore 
leave this question concerning her entitlement to backpay, if any, from the 
date of her discharge to the date on which she rejoined the strike, to 


compliance proceedings. 


54/ A.C. Rochat Company, 150 NLRB No. 131. 
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Having further found that Respondent unlawfully refused to employ 
or reinstate the strikers listed in Appendix B attached hereto, on the dates 
set forth therein, I will recommend that Respondent offer them immediate 
and full reinstatement to their former or substantially equivalent employ- 
ment without prejudice to any rights and privileges previously enjoyed. 
In the event that there is insufficient work for all the employees named 
in Appendix B, Respondent shall dismiss, if necessary, all persons newly 
hired after the dates of the discrimination set forth in that Appendix. If 
there is not then sufficient work available for the remaining employees to 
be offered reinstatement, these employees shall be placed on a preferential 
hiring list, with priority for employment to be afforded in accordance with 
such system of seniority or other nondiscriminatory practice heretofore 
applied in the conduct of Respondent's business, and thereafter offered 
reinstatement as such employment becomes available and before other 
persons are hired for work. I will also recommend that Respondent make 
whole the employees named in Appendix B for any loss of pay they may 
have suffered because of the discrimination practiced against them, by 
payment to each of them of a sum of money equal to the amount that he or 
she normally would have earned from the date of such discrimination to 
the date of the offer of reinstatement or, in the case of employees for whom 
there is insufficient work available, to the date of his placement on a pre- 
ferential hiring list as hereintofore set forth, as the case may be, less the 
net interim earnings during said periods. Backpay shall be computed in 
accordance with the Board's formula set forth in F. W. Woolworth Com- 
pany, 90 NLRB 289, with interest thereon at the rate of 6 percent per annum 


in the manner prescribed in Isis Plumbing & Heating Co., 188 NLRB7 16. 
Having found that Respondent unlawfully locked out its nonstriking 


employees from December 7, 1964, to January 11, 1965, I will recommend 
that Respondent be ordered to make those employees whole for any loss of 
pay they may have suffered by reason of the discrimination practiced against 
them, by payment to them of a sum equal to that which they normally would 
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have earned during the period of their discrimination, less their net 


earnings during said period. The backpay shall be computed in the same 
manner indicated hereinabove. | 

Having found that Respondent unilaterally granted merit increases 
to employees without permitting the Union to formulate or practicipate in 
their award, it will be recommended that Respondent, upon request, bar- 
gain in good faith with the Union concerning this subject. Having also 
found that Respondent closed its plant, and thereafter reopened it, without 
prior notification to or consultation with the duly designated pargaining 
representative of its employees, I will recommend that Respondent bar- 
gain in good faith with the Union with respect to any future closing or 
reopening of the plant. I will further recommend that Respondent, upon 
request, bargain with the Union, as the exclusive representative of all 
production and maintenance employees employed by Respondent at its 
factory in Mayaguez, Puerto Rico, and embody any understanding reached 
in a signed agreement. 

Because of the nature and extent of the unfair labor practices en- 
gaged in by Respondent, which evince at attitude of opposition to the pur- 
poses of the Act in general, I deem it necessary to recommend that 
Respondent cease and desist from in any other manner infringing upon 
the rights of employees guaranteed in Section 7 of the Act. | 

Upon the basis of the foregoing findings of fact and conclusions, and 
the entire record in this proceeding, I make the following: ; 


Conclusions of Law 

1. Respondent is engaged in commerce within the aan of Section 
2(6) and (7) of the Act. 

2. United Hatter Cap and Millinery Workers International Union, 
AFL-CIO, is a labor organization within the meaning of Section 2(5) of 
the Act. : 

3. By interfering with, restraining and coercing employees in the 
exercise of rights guaranteed in Section 7 of the Act, the Respondent has 
engaged in and is engaging in unfair labor practices within the, PUENeW 
of Section 8(a)(1) of the Act. 
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4. By discharging Crimilda Acosta after she returned to work on 
June 8, 1964; by refusing to employ or reinstate Acosta and her fellow 
strikers on various dates in October 1964; and, by locking out its employees 
during the period from December 7, 1964, to January 11, 1965, thereby 
discriminating in regard to their hire and tenure of employment, in order 
to discourage membership in and activity on behalf of the Union, the Re- 
spondent has engaged in and is engaging in unfair labor practices within 
the meaning of Section 8(a)(3) of the Act. 

5. By refusing to bargain with the Union concerning merit wage in- 


creases, the decision to close and reopen the plant, and any future closure 


of operations, the Respondent has engaged in and is engaging in unfair 
labor practices within the meaning of Section 8(a)(5) of the Act. 

6. The aforesaid unfair labor practices are unfair labor practices 
within the meaning of Section 2(6) and (7) of the Act. 


RECOMMENDED ORDER 
Upon the foregoing findings of fact and conclusions of law and the 
entire record in this proceeding, and pursuant to Section 10(c) of the 
National Labor Relations Act, as amended, I recommend that Respondent, 
Southland Manufacturing Corp., Mayaguez, Puerto Rico, its officers, 
agents, successors and assigns, shall: 
1. Cease and desist from: 

(a) Threatening employees that it will close its plants or refrain 
from bidding on new contracts to provide work for them, or that it will re- 
fuse to give employees job references to other employers if they join or 
assist the Union or engage in a strike; soliciting strikers to abandon their 
concerted, protected activities because Respondent would never negotiate 
with their duly designated bargaining representative concerning terms and 
conditions of employment; inciting and encouraging employees to engage in 
antiunion demonstrations designed to disparage the Union's representative 
status; encouraging and assisting in the preparation and circulation of peti- 
tions within the plant in an attempt to persuade employees to repudiate the 
Union during its certification year; threatening and attempting to assault 
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strikers and inciting physical violence between strikers and nonstriking 
employees; organizing employee committees for the purpose of seeking 
new elections to oust the Union from the plant during the certification 
year; and, pressuring the Union to withdraw the unfair labor practice 
charges which it filed against the Respondent. 

(b) Discouraging membership in and activities on behalf of 
the Union, or any other labor organization, by discharging or locking out 


employees, or refusing to hire or reinstate striking employees, or in any 


other manner discriminating in regard to hire or tenure of employment, 


or any term of condition of employment. 

(c) Refusing to bargain collectively with the Union, as the ex- 
clusive representative of all production and maintenance employees at 
Respondent's plant in Mayaguez, Puerto Rico; unilaterally formulating 
and awarding merit wage increases; and, unilaterally closing or reopen- 
ing its plant, or arriving at a future decision to close or reopen the in- 
stallation, without prior notification to and consultation with the Union. 

(d) In any other manner, interfering with, restraining, or 
coercing employees in the exercise of their rights guaranteed by Section 
7 of the Act. 

2. Take the following affirmative action which I find will pouectiate 
the policies of the Act. 

(a) Offer to all striking employees whose names appear on 
Appendix B attached hereto, immediate and full reinstatement to their 
former or substantially equivalent employment without prejudice to any 
rights or privileges previously enjoyed. In the event that there is insuffi- 
cient work for all such striking employees, Respondent shall dismiss, if 
necessary, all persons newly hired after the dates of the discrimination 
as set forth in Appendix B. If there is not then sufficient work available 
for the remaining employees to be offered reinstatement, these employees 
shall be placed on a preferential hiring list, with priority for employment 
to be afforded in accordance with such system of seniority or other non- 
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discriminatory practice heretofore applied in the conduct of Respondent's 
business, and thereafter offered reinstatement as such employment be- 
comes available and before other persons are hired for work. 

(b) Make whole Crimilda Acosta, all striking employees whose 
names appear on Appendix B attached hereto, and all employees who were 
locked out on December 7, 1964, for any loss of pay they may have suffered 
by reason of the discrimination practiced against them, in the manner set 
forth in the section of this Decision and Recommended Order entitled "The 
remedy." 

(c) Notify the individuals named in Appendix B attached hereto, 
if presently serving in the Armed Forces of the United States, of their 
right to full reinstatement upon application in accordance with the Selective 
Service Act and the Universal Military Training and Service Act of 1948, 
as amended, after discharge from the Armed Forces. 

(a) Upon request, bargain with the Union, as the exclusive re- 
presentative of all employees in the appropriate unit described hereinabove, 
and embody any understanding reached ina signed agreement; bargain with 
the Union over the formulation and award of merit wage increases; and, 
bargain with that labor organization over any decision to close or reopen 
the plant. 

(e) Preserve and make available to the Board or its agents, upon 
request, for examination and copying, all payroll records, social security 
payment records, timecards, personnel records and reports, and all other 
records necessary to ascertain any backpay due under the terms of this 
Recommended Order. 

(f) Post at its plant in Mayaguez, Puerto Rico, copies of the 


notice attached hereto and marked Appendix A. 55/ Copies of said notice 


55/ In the event that this Recommended Order be adopted by the Board, 
the words "A DECISION AND ORDER" shall be substituted for the words 
‘THE RECOMMENDED ORDER OF A TRIAL EXAMINER" in the notice. 
In the further event that the Board's Order be enforced by a decree of a 
United States Court of Appeals, the words "A DECREE OF THE UNITED 
STATES COURT OF APPEALS ENFORCING AN ORDER" shall be substi- 
tuted for the words "A DECISION AND ORDER.” 
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to be furnished by the Regional Director for the Twenty-fourth Region, 
shall, after being duly signed by a representative of Respondent, be posted 
by Respondent immediately upon receipt thereof and maintained by it for 
a period of 60 consecutive days thereafter in conspicuous places, including 
places where notices to employees are customarily posted. Reasonable 
steps shall be taken by Respondent to insure that said notices are not 
altered, defaced or covered by any other material. 

(g) Notify the Regional Director for the Twenty-fourth Region, 
in writing, what steps the Respondent has taken to comply therwith. 58 


IT IS FURTHER RECOMMENDED that, except as hereinabove found, 
all other allegations in the complaint be dismissed. 


Dated at Washington, D. C., September 15, 1965. 


/s/ Max Rosenberg 
Trial Examiner 


56/ In the event that this Recommended Order be adopted by the Board, 
this provision shall be modified to read: "Notify said Regional Director, 
in writing, within 10 days from the date of this Order, what ners the Re- 
spondent has taken to comply herewith." 
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APPENDIX A 


NOTICE TO ALL EMPLOYEES 
PURSUANT TO 
THE RECOMMENDATIONS OF A TRIAL EXAMINER OF THE 
NATIONAL LABOR RELATIONS BOARD 
and in order to effectuate the policies of the 
NATIONAL LABOR RELATIONS ACT 
we hereby notify our employees that: 


WE WILL NOT threaten employees that we will 
close the plant or refrain from bidding on new 
contracts to provide work for them, or that we 

will refuse to give employees job references to 
other employees if they join or assist UNITED 
HATTER CAP AND MILLINERY WORKERS 
INTERNATIONAL UNION, AFL-CIO, or if they 
engage in a strike; solicit strikers to abandon 

their concerted, protected activities on the ground 
that we will never negotiate with their duly desig- 
nated bargaining representative concerning terms 
and conditions of employment; incite and encourage 
employees to engage in antiunion demonstrations 
designed to disparage the above-named Union's re- 
presentative status; encourage or assist in the pre- 
paration and circulation of petitions within the plant 
in an attempt to persuade employees to repudiate the 
Union during its certification year; threaten and attempt 


to assult strikers and incite physical violence between 


strikers and nonstriking employees; organize employee 
committees for the purpose of seeking new elections to 
oust the Union from the plant during the certification 
year; or, pressure the Union to withdraw the unfair labor 
practice charges which it filed against us. 
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WE WILL NOT discourage membership in and activities 


on behalf of the Union, or any other labor organization, 
by discharging or locking out employees, or refusing 

to hire or reinstate striking employees, or in any other 
manner discriminate in regard to hire or tenure of em- 


ployment, or any term or condition of employment. 


WE WILL NOT refuse to bargain collectively with the 
Union, as the exclusive representative to all production 
and maintenance employees at out plant in Mayaguez, 
Puerto Rico; we will not unilaterally formulate or 
award merit wage increases; and, we wili not unilater- 
ally close or reopen the plant or arrive at a decision 

to close or reopen the enterprise, without first notifying 
and consulting with the Union. 


WE WILL NOT in any other manner interfere with, re- 
strain or coerce our employees in the exercise of their 
right to self- organization, to form labor organizations, 
or to join or assist the above-named Union, to bargain 
collectively through representatives of their own choos- 
ing, and to engage in concerted activities for the pur- 
pose of collective bargaining or other mutual aid or 


protection, or to refrain from any or all such activities. 


WE WILL offer to all striking employees immediate 
and full reinstatement to their former or substantially 
equivalent employment without prejudice to any rights 
or privileges previously enjoyed. In the event that 
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there is insufficient work for all such striking em- 
ployees, we shall dismiss, if necessary, all persons 
newly hired after the dates of their discrimination. 

If there is not then sufficient work available for the 
remaining employees to be offered reinstatement, these 
employees shall be placed on a preferential hiring list, 
with priority for employment to be afforded in accordance 
with such system of seniority or other nondiscriminatory 
practice heretofore applied in the conduct of our business, 
and thereafter offered reinstatement as such employment 
becomes available and before other persons are hired for 


work. 


WE WILL make whole Crimilda Acosta, all striking em- 
ployees, and all employees who were locked out on De- 


cember 7, 1964, for any loss of pay they may have suffered 


by reason of the discrimination we practiced against them. 


All our employees are free to become or refrain from becoming mem- 
bers of UNITED HATTER CAP AND MILLINERY WORKERS INTERNATIONAL 
UNION, AFL-CIO, or any other labor organization. 


SOUTHLAND MANUFACTURING CORP. 
Dated By (Employer 
‘Representative ) (Title) 


NOTE: We will notify the employees named in Appendix B, if presently serv- 
ing in the Armed Forces of the United States, of their right to full re- 
instatement upon application in accordance with the Selective Service Act 
and the Universal Military Training and Service Act of 1948, as amended, 
after their discharge from the Armed Forces. 


This-Notice must remain posted for 60 consecutive days from the date of 
posting, and must not be altered, defaced, or covered by any other material. 

If employees have any question concerning this Notice or compliance with 
its provisions, they may communicate directly with the Board's Regional 
Office, P.O. Box 11007, Fernandez Juncos Station, Santurce, Puerto Rico 
00910. (Tel. No. 724-7171). 


Alicea, Bartolo 
Figueroa, Jose R. 


Muniz, Juan B. 
Ramirez, Juan De Dios 
Vazquez, Juan C. 


Abrahante, Carmen 
Acosta, Crimilda 
Arroyo Rodriguez, Ines 
Barbosa, Florentina 
Bracero Malave, Jose 
Cruz, Luz Selenia 
Hernandez, Rosa 

Lopez de Vargas, Alida 
Lugo Acavedo, Carmen 
Marquez, Ana 
Mercado, Nelson 
Montalvo, Andrea 
Moreno, Elba Iris 
Natali, Lourdes 
Pluquez Rossy, Yolanda 
Rivera Diaz, Alfredo 
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APPENDIX B 


Rodriguez Bracero, Monserrate 


Rosas Mercado, Virgen 
Vega, Maria 
Vincety Gonzalez, Jorge 


Barboas, Ada 
Ferrer, Nilda 
Flores, Ada E. 
Ingles, Alicia 
Ingles, Angela 
Laracuente, Elvin 
Latoni, Eneida 

Lugo, Hector M. 
Mercado, Francisco 
Padilla, Araminda 
Ramirez, Angel Luis 
Ribot, Nereida 
Roche, Alejandro 
Rubio, Marina 
Sanschez, Antonio 
Sepulveda, Lavinia 
Sepulveda, Nilda 
Troche, Candida Julia 


October 12, 1964 


October 14, 1964 
‘Al 


Ww 


October 15, 1964 


Vazquez, Pedro Jaime 
Vega, Pablo 
Velez, Hilda 


Aponte, Margarita 
Pina, Elba 

R. de Toro, Crucita 
Valentin, Felicidad 


October 16, 1964 


w 


October 19, 1964 


w 
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DECISION AND ORDER 


On September 15, 1965, Trial Examiner Max Rosenberg issued his 
Decision in the above-entitled proceeding, finding that the Respondent 
had engaged in and was engaging in certain unfair labor practices and 
recommending that it cease and desist therefrom and take certain af- 
firmative action, as set forth in the attached Trial Examiner's Decision. 
He further found that the Respondent had not engaged in certain other un- 
fair labor practices alleged in the complaint and recommended dismissal 
as to them. Thereafter, the Respondent filed exceptions and a supporting 
brief. The General Counsel filed no exceptions. | 

Pursuant to the provisions of Section 3(b) of the National Labor 
Relations Act, as amended, the National Labor Relations Board has dele- 
gated its powers in connection with this case to a three-member panel. 

The Board has reviewed the rulings of the Trial Examiner made 
at the hearing and finds that no prejudicial error was committed. The 
rulings are hereby affirmed. The Board has considered the Trial Ex- 


aminer's Decision, the exceptions and priet,2/ and the entire record in 


this case, and hereby adopts the findings, conclusions, and recommenda- 
tions of the Trial Examiner, as modified herein. 

1. The Trial Examiner found violations of Section 8(a)(1) of the 
Act based on Respondent's conduct in threatening employees with re- 
prisals for joining or assisting the Union; organizing an employee com- 
mittee for the purpose of seeking new elections to oust the Union as col- 
lective-bargaining representative during the certification year} and 
pressuring the Union to withdraw the unfair labor practice charges which 
it filed against Respondent. Although these matters were not alleged in 
the complaint, we adopt the findings of violations based on the foregoing 
conduct because the issues were fully litigated at the hearing and these 
findings are amply supported by the record. 


y/ Respondent's request for oral argument is hereby denied as the re- 
cord, the exceptions, and the brief adequately present the issues and the 
positions of the parties. 
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2. We also agree with the Trial Examiner’s conclusion that Re- 
spondent violated Section 8(a)(3) and (5) of the Act by the plant shutdown 
from December 7, 1964, to January 11, 1965. As found by the Trial Ex- 
aminer, this temporary shutdown was designed to disparage and under- 
mine the Union as the statutory bargaining representative and punish 
the strikers for their protected activities. We further agree that Re- 
spondent violated Section 8(a)(1) and (5) by unilaterally formulating and 
awarding merit wage increases. However, we find it unnecessary to 
decide whether Respondent otherwise violated Section 8(a)(5) as found 
by the Trial Examiner. 

Remedy 

After the issuance of the Trial Examiner's Decision, the Regional 
Director for Region 24 filed in the United States District Court for the 
District of Puerto Rico a petition for an injunction against the Respond- 
ent under Section 10(j) of the Act, and a consent decree was entered by 
that Court on December 3, 1965.-’ It appears from these proceedings 
that Respondent closed down its plant for economic reasons in February 
1965. It also appears doubtful whether Respondent will ever resume 
operations. These changed circumstances require revision of the re- 
commended remedy proposed by the Trial Examiner. We deem it ap- 
propriate, therefore, to provide for the following alternative methods 
by which Respondent may remedy its unfair labor practices. 

We shall order the Respondent, in the event it resumes its opera- 
tions, to offer to Crimilda Acosta and to those striking employees, who 
were discriminatorily discharged or denied reinstatement, immediate 
and full reinstatement to their former or substantially equivalent posi- 
tions and make all such employees whole for any loss of earnings they 
may have suffered by reason of the unlawful discrimination against them; 
backpay to run only to the date in February 1965 when the Respondent 
shut down its plant, the exact date to be determined at the compliance 


2/ civil No. 505-65. 
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stage. We shall also require the Respondent to make whole those non- 
striking employees who were unlawfully locked out from December 7, 
1964, to January 11, 1965. 

We shall order the Respondent to create a preferential hiring list, 
notify its employees of said list, and, in the event it resumes its former 
operations, to offer to all employees, who were discriminatorily dis- 
charged or refused reinstatement, immediate reinstatement to their 
former or substantially equivalent positions without prejudice to their 
seniority and other rights and privileges previously enjoyed. : 

We shall also order the Respondent, in the event it resumes oper- 
ations, upon request, to bargain with the Union as the executive repre- 
sentative of all production and maintenance employees employed by Re- 
spondent at its factory in Mayaguez, Puerto Rico, and embody any under- 
standing reached in a signed agreement. 

Because of the present shutdown, we shall, as a substitute for our 
usual posting provision, require Respondent to mail a copy of Appendix 
A to each discriminatee and to each employee in its employ at the time 
of the shutdown in February 1965.2 Our remedial order shall also re- 
quire that the notice shall be printed in English and in Spanish as the 
record indicates that a number of Respondent's Spanish-speaking em- 
ployees either do not speak or have a complete command of English.— 

We also expressly reserve the right to modify the backpay and 
reinstatement provisions of this Decision and Order if made necessary 
by a change of conditions in the future, and to make such supplements 
thereto as may hereafter become necessary in order to define or clarify 


their application to a specific set of circumstances not now apparent. 


3/ Great Leopard Market Corp., Inc., 150 NLRB No. 134. 
4/ John F. Cuneo Company, 152 NLRB No. 93. 


5/ A. C. Rochat Company, 150 NLRB No. 131. 


ORDER 
Pursuant to Section 10(c) of the National Labor Relations Act, as 
amended, the National Labor Relations Board hereby orders that the Re- 
spondent, Southland Manufacturing Corp., Mayaguez, Puerto Rico, its of- 
ficers, agents, successors, and assigns shall: 
1. Cease and desist from: 

(a) Threatening employees that it will close its plant or re- 
frain from bidding on new contracts to provide work for them, or that it 
will refuse to give employees job references to other employers if they 
join or assist United Hatters, Cap and Millinery Workers International 
Union, AFL-CIO, or engage in a strike; soliciting strikers to abandon 
their concerted, protected activities because Respondent would never 


negotiate with their duly designated bargaining representative concern- 


ing terms and conditions of employment; inciting and encouraging em- 
ployees to engage in antiunion demonstrations designed to disparage the 
Union's representative status; encouraging and assisting in the prepara- 
tion and circulation of petitions to persuade employees to repudiate the 
Union; threatening and attempting to assault strikers and inciting physi- 
cal violence between strikers and nonstriking employees; organizing 
employee committees for the purpose of seeking new elections to oust 
the Union from the plant; and, pressuring the Union to withdraw unfair 
labor practice charges against the Respondent. 

(b) Discouraging membership in and activities on behalf of 
the Union, or any other labor organization, by discharging or locking 
out employees, or refusing to hire or reinstate striking employees, or 
in any other manner discriminating in regard to hire or tenure of em- 
ployment, or any term or condition of employment. 

(c) Refusing to bargain collectively with the Union as the ex- 
clusive representative of all production and maintenance employees at 
Respondent's plant in Mayaguez, Puerto Rico, by unilaterally formulating 


and awarding merit wage increases, or by temporarily shutting down its 
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plant for the purpose of disparaging and undermining the Union as the stat- 
utory bargaining representative of its employees. 


(d) In any other manner, interfering with, restraining, or coerc- 


ing employees in the exercise of their rights guaranteed by Section 7 of 
the Act. | 
2. Take the following affirmative action which the Board finds will 


effectuate the policies of the Act: 

(a) Make whole Crimilda Acosta, all striking employees, whose 
names appear on Appendix B, attached hereto, and all employees who were 
locked out on December 7, 1964, for any loss of pay they may have suffered 
by reason of the discrimination practiced against them, in the manner set 
forth in the section of the Trial Examiner's Decision entitled "The Remedy", 
as modified by our decision herein. 

(b) Create a preferential hiring list containing the names of 
Crimilda Acosta and all striking employees included in paragraph 2(a), 
above, as being entitled to reinstatement if and when Respondent reopens 
its plant. Reinstatement rights shall arise from the time such individuals 
were discriminatorily discharged or denied reinstatement by Respondent. 
Respondent shall notify the Union and all employees so listed of the estab- 
lishment of the list and its content, and shall offer all such individuals full 
reinstatement to their former or substantially equivalent positions without 
prejudice to their seniority or other rights and privileges previously en- 
joyed. 
(c) Notify the individuals included in paragraph 2(b), above, if 
presently serving in the Armed Forces of the United States, of their right 
to full reinstatement upon application in accordance with the Selective 
Service Act and the Universal Military Training and Service at of 1948, 
as amended, after discharge from the Armed Forces. 

(d) If and when the Respondent reopens its plant, barvaid upon 
request, with United Hatters, Cap and Millinery Workers International 
Union, AFL-CIO, as the exclusive representative of all employees in the 
appropriate unit described in the Trial Examiner's Decision, and embody 


any understanding reached in a signed agreement. 
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(e) Preserve and, upon request, make available to the Board 
or its agents, for examination and copying, all payroll records, social 
security payment records, timecards, personnel records and reports, 
and all other records necessary to ascertain any backpay due under the 
terms of this Order. 

(f) Inasmuch as the posting of a notice as customarily required 
would be inadequate to inform the employees, the Company shall mail an 
exact copy of the attached notices marked "Appendix an 8/ in both English 
and Spanish, and "Appendix B", to the Union and to each employee desig- 
nated in the "remedy" portion of our decision. Copies of said notice, to 
be furnished by the Regional Director for Region 24 shall, after being 
duly signed by an authorized representative of the Company, be mailed 
immediately after receipt thereof. 

(g) Notify the Regional Director for Region 24, in writing, with- 
in 10 days from the date of this Order, what steps have been taken to com- 
ply herewith. 

IT IS HEREBY ORDERED that the complaint be, and it hereby is, 
dismissed insofar as it alleges violations of the Act other than those 
found in this Decision. 

IT IS FURTHER ORDERED that the Board reserves to itself the 
right to modify the backpay and reinstatement provisions of this Order, 
if made necessary by circumstances not now apparent. 

Dated, Washington, D. C., April 1, 1966. 


bo ee 
John H. Fanning, Member 


Gerald A. Brown, Member 


Howard Jenkins, Jr., Member 


NATIONAL LABOR RELATIONS BOARD 


SLE aR 


&/ In the event that this Order is enforced by a decree of a United States 
Court of Appeals, there shall be substituted for the words "a Decision and 
Order" the words "a Decree of the United States Court of Appeals, En- 

an 


APPENDIX A 
NOTICE TO ALL EMPLOYEES 
PURSUANT TO 


A DECISION AND ORDER 


of the National Labor Relations Board, and in order to effectuate the purposes» 
of the National Labor Relations Act, as amended, we hereby notify our employ- 
ees that: 


WE WILL NOT threaten employees that we will close the plant 
or refrain from bidding on new contracts to provide work for 
them, or that we will refuse to give employees job references 
to other employers if they join or assist UNITED HATTERS, 
CAP AND MILLINERY WORKERS INTERNATIONAL UNION, 
AFL-CIO, or if they engage in a strike; solicit strikers to’ 
abandon their concerted, protected activities on the ground 
that we will never negotiate with their duly designated bargain- 
ing representative concerning terms and conditions of employ- 
ment; incite and encourage employees to engage in antiunion 
demonstrations designed to disparage the above-named Union's 
representative status; encourage or assist in the preparation 
and circulation of petitions within the plant in an attempt to 
persuade employees to repudiate the Union; threaten and at- 
tempt to assault strikers and incite physical violence between 
strikers and nonstriking employees; organize employee com- 
mittees for the purpose of seeking new elections to oust the 
Union from the plant; or, pressure the Union to withdraw the 
unfair labor practice charges which it filed against us. 


WE WILL NOT discourage membership in and activities on 
behalf of the Union, or any other labor organization, by dis- 
charging or locking out employees, or refusing to hire or 
reinstate striking employees, or in any other manner dis~ 
criminate in regard to hire or tenure of employment, or any 
term or condition of employment. 


WE WILL NOT, if and when we resume operations, refuse to 
bargain with the Union as the exclusive representative of all 
production and maintenance employees at our plant in Mayaguez, 
Puerto Rico. 


WE WILL NOT in any other manner interfere with, restrain, 
or coerce our employees in the exercise of their right to self- 
organization, to form labor organizations, to join or assist 
the above-named Union, to bargain collectively through repre- 
sentatives of their own choosing, and to engage in concerted 
activities for the purpose of collective bargaining or other 
mutual aid or protection, or to refrain from any or all such 
activities. 


APPENDIX A CONTINUED 


WE WILL offer to Crimilda Acosta and all striking employees 
immediate and full reinstatement to their former or substan- 
tially equivalent positions without prejudice to their seniority 
or other rights and privileges if and when we resume opera- 
tions. 


WE WILL make whole Crimilda Acosta, all striking employ- 
ees, and all employees who were locked out on December 7, 
1964, for any loss of pay they may have suffered by reason of 
the discrimination we practiced against them. 


All our employees are free to become or refrain from becoming members 
of UNITED HATTERS, CAP AND MILLINERY WORKERS INTERNATIONAL 
UNION, AFL-CIO, or any other labor organization. 


SOUTHLAND MANUFACTURING CORP. 
(Employer) 


By 
(Representative) (Title) 


We will notify Crimilda Acosta and the employees named in 
Appendix B; if presently serving in the Armed Forces of the 
United States, of their right to full reinstatement upon appli- 
cation in accordance with the Selective Service Act and the 
Universal Military Training and Service Act of 1948, as 
amended, after their discharge from the Armed Forces. 


If employees have any question concerning this Notice or compliance with its 
provisions, they may communicate directly with the Board's Regional Office, 


P, O. Box 11007, Fernandez Juncos Station, Santurce, Puerto Rico 00910, (Tel. 
No. 724-7171). 
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APPENDIX B 


Alicea, Bartolo October 12, 1964 
Figueroa, Jose R. u 


Muniz, Juan B. October 14, 1964 
Ramirez, Juan De Dios ui 
Vazquez, Juan C. 


Ww 


Abrahante, Carmen October 15, 1964 
Acosta, Crimilda NY 
Arroyo Rodriguez, Ines 

Barbosa, Florentina 

Bracero Malave, Jose 

Cruz, Luz Selenia 

Hernandez, Rosa 

Lopez de Vargas, Alida 

Lugo Acavedo, Carmen 

Marquez, Ana 

Mercado, Nelson 

Montalvo, Andrea 

Moreno, Elba Iris 

Natali, Lourdes 

Pluquez Rossy, Yolanda 

Rivera Diaz, Alfredo 

Rodriguez Bracero, Monserrate 

Rosas Mercado, Virgen 

Vega, Maria 

Vincety Gonzalez, Jorge 


Barbosa, Ada October 
Ferrer, Nilda 

Flores, Ada E. 
Ingles, Alicia 

Ingles, Angela 
Laracuente, Elvin 
Latoni, Eneida 

Lugo, Hector M. 
Mercado, Francisco 
Padilla, Araminda 
Ramirez, Angel Luis 
Ribot, Nereida 

Roche, Alejandro 
Rubio, Marina 
Sanchez, Antonio 
Sepulveda, Lavinia 
Sepulveda, Nilda 
Troche, Candida Julia 
Vazquez, Pedro Jaime 
Vega, Pablo 

Velez, Hilda 


Aponte, Margarita October 
Pina, Elba 

R. de Toro, Crucita 

Valentin, Felicidad 


G. C. EXHIBIT 1-E 
SETTLEMENT AGREEMENT 


WHEREAS, charges were filed on August 14, and 26, 1964, respec- 
tively, by United Hatter, Cap and Millinery Workers International Union, 
AFL-CIO (hereafter called the Union), alleging that Southland Manufactur- 
ing Corporation (hereafter called the Company) has engaged in violations 
of Sections 8(a)(1) and (5) of the National Labor Relations Act, as snendedee 
and 


WHEREAS, the Acting Regional Director of the Twenty-fourth Re- 
gion of the National Labor Relations Board has caused an investigation to 
_be made of the charges and found them to be meritorious, and 


WHEREAS, all parties are desirous of adjusting the matter without 
the issuance of a Complaint and a formal hearing thereon, 


IT IS HEREBY STIPULATED AND AGREED as follows: 


A. The Company does not, by the execution of this Agreement, ad- 
mit that it has violated the Act, or that it has engaged in the acts or con- 
duct alleged in such agreement, nor is the execution of this Agreement to 
be interpreted as constituting a finding by the Board of a violation of the 
Act. 


B. The Company, its officers, agents, successors, and assigns 
shall not: 


(1) Solicit individual employees to work during a lawful strike, 
coupled with threats of discharge and blacklisting, and in a context of other 
unfair labor practices. 


(2) Authorize and permit non-striking employees and supervi- 
sors to use company time, premises and other facilities for counterpicket- 


ing directed at striking employees. 


y All parties hereto agree that the charge in Case No. 24-CA-1980 be 
and hereby is amended to include an allegation that the Company discharged 
Crimilda Acosta in violation of Section 8(a)(3) of the Act. 


(3) Encourage and render direct assistance to employee peti- 


tions for withdrawal from the Union and abandoning strike activities con- 
ducted by it. | 

(4) Incite violence at the picket line between striking and non- 
striking employees. 

(5) Threaten bodily harm to striking employees and to union 
organizers in the presence of employees. 

(6) Discourage membership in or activities on behalf of the 
Union, or any other labor organization by discriminatorily discharging 
them or refusing to reinstate them. 

(7) Unilaterally grant merit or other discretionary wage in- 
creases, and benefits or hire new employees at rates of pay higher than 
those proposed by the Union and rejected by the Company during contract 
negotiations, or in any similar or related manner refusing to bargain with 
the Union as the exclusive representative of its employees ina certified 
and recognized unit. ; 

(8) Refuse to bargain collectively concerning rates of pay, 
wages, hours and other conditions of employment with the Union as the 
exclusive representative for the aforesaid unit. | 

(9) In any other manner interfere with, restrain, or coerce 
our employees in the exercise of their right to self-organization, to form 
labor organizations, to join or assist the Union, or any other labor organ- 
ization, to bargain collectively through representatives of their own choos- 
ing and to engage in concerted activities for the purpose of collective bar- 
gaining or other mutual aid or protection, and to refrain from any or all 
of such activities except to the extent that such right may be affected by 
an agreement requiring membership in a labor organization as a condi- 
tion of employment as authorized in Section 8(a)(3) of the Act, as modified 
by the Labor-Management Reporting and Disclosure Act of 1959. 


C. The Company shall take the following affirmative action: 

(1) Make Crimilda Acosta whole by payment to her of $37.20 
less the customary payroll deductions, which sum represents the amount 
of earnings suffered by her during the period from June 8 to 12, 1964, in- 
clusively, by reason of her discriminatory discharge. 

(2) Upon application within a reasonable period after the term- 
ination of the unfair labor practice strike, if such application is not made 
prior to said termination, offer Crimilda Acosta and each striking employ- 
ee who had not been permanently replaced prior to June 12, 1964, immed- 
iate and full reinstatement to his or her former or substantially equivalent 
position, without prejudice to seniority or other rights and privileges, 
dismissing if necessary, any person hired on or after that date. If after 
such dismissal, there are insufficient positions remaining, those strikers 
for whom no employment is immediately available, shall be placed on a 
preferential hiring list with priority among them determined by such sys- 
tem of seniority or other nondiscriminatory practice as heretofore has 
been applied in the conduct of the Company's business, and thereafter, in 
accordance with such list, shall be offered reinstatement as positions be- 


come available, and before other persons are hired for such work. The 


Company will also make the foregoing employees whole for any loss of 


earnings which they may suffer by reason of its refusal, if any, to rein- 
state them in the manner described above, by payment to each of them of 
a sum of money equal to that he or she would normally have earned as 
wages during-the period beginning 5 days after the date he or she applies 
for reinstatement or reemployment and terminating on the date of the 
Company's offer of employment. 

(3) Preserve, and upon request, make available to the Board 
or its agents, for examination and copying, all pertinent records neces- 
sary to determine the reinstatement and backpay rights under this Agree- 


ment. 
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(4) Upon request, bargain collectively with the Union as the 


exclusive representative of all its employees in the aforesaid unit con- 
cerning their rates of pay, wages, hours and other conditions of employ- 


ment. 


(5) Post, both in English and Spanish, copies of the "Notice to 
Employees" attached hereto marked Appendix, at its plant in Mayaguez, 
Puerto Rico. Copies of said Notice, which shall be furnished by the Acting 
Regional Director to the Company, shall be signed by an officer or respons- 
ible representative of the Company and be posted immediately upon receipt 
thereof and remain posted for at least sixty (60) consecutive days there- 
after in conspicuous places in its plant, where notices to employees are 
customarily posted. The Company shall see to it that said Notices are not 
altered, defaced or covered by any other material. 

(6) Notify the Regional Director for the Twenty-fourth Region, 
in writing, of the steps which it is taking or has taken to comply with the 
terms of this agreement. Such notification should be made within five (5) 
days after the Company receives notice from the Regional Director that 
the latter has approved this Settlement Agreement and again after 60 days 
from said date. 

D. The parties agree that no further action shall be taken on the 
charges being settled by the terms of this agreement so long as the Com- 
pany complies with each and every requirement of this agreement. The 
Union requests the withdrawal of the charges herein involved; said request, 
however, shall not become effective until the Regional Director is satisfied 
that the Company has complied with all the terms and conditions set forth 
in this agreement. It is further understood and agreed that should the Re- 
gional Director determine that the Company has failed or refused to carry 
out the terms and conditions of this agreement, he shall have the right to 
withdraw his approval of the same and notify the Company of said action, 
after which he may proceed with the issuance of a complaint on the charges. 
The Company further agrees that in the event that this Settlement Agree- 
ment is cancelled by the Regional Director, as provided above, and the 
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hearing is held on a complaint based upon these and any additional charge 
which may be filed by the Union against the Company subsequent to the 
execution of this agreement, the Board may receive and consider evidence 
of the Company's conduct which preceded the execution of this Settlement 
Agreement for the purpose of determining whether the Company has vio- 
lated the Act. 

E. It is agreed by all parties that this Settlement Agreement con- 
tains the entire agreement, there being no other agreement or understand- 
ing, oral or written, which varies, alters or adds to said agreement. 

F. This Settlement Agreement is subject to the approval of the 
Acting Regional Director of the Twenty-fourth Region, and it shall have 
no force or effect unless and until he shall approve the same. 

Dated at Santurce, Puerto Rico, this 13th day of October, 1964. 


SOUTHLAND MANUFACTURING CORPORATION 


By /s/ M. J. Milstein 
esiden' 


UNITED HATTER, CAP AND MILLINERY WORKERS 
INTERNATIONAL UNION, AFL-CIO 


By /s/ Manuel Menendez 
International Rep. 


RECOMMENDED FOR APPROVAL: 


/s/ Ulysses T. Boyd 
Assistant Regional Attorney 


APPROVED: 


/s/ Vincent M. Rotolo 
Acting Regional Director 


Date: October 13, 1964 
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APPENDIX 


NOTICE TO ALL EMPLOYEES 
OF 
SOUTHLAND MANUFACTURING CORPORATION 
PURSUANT TO 
A SETTLEMENT AGREEMENT IN CASES NOS. 24-CA-1980 AND 24-CA-1984 


approved by the Acting Regional Director of the National Labor Relations Board, 
Twenty-fourth Region, and in order to effectuate the policies of the National 
Labor Relations Act, as amended, we hereby notify you that: 


WE WILL NOT threaten striking employees with discharge or 
blacklisting to procure their return to work; or authorize and 
permit nonstriking employees and supervisors to use company 
time, premises and other facilities for counterpicketing di- 
rected at striking employees; or encourage and render direct 
support and assistance to employee petitions for withdrawal 
from their union and abandonment of a strike conducted by it; 

or incite violence between non-strikers and strikers; or threaten 
bodily harm to strikers or to union organizers in the presence 

of employees. 


WE WILL NOT in any other manner interfere with, restrain, 
or coerce our employees in the exercise of their right to self- 
organization, to form labor organizations, to join or assist 
United Hatter, Cap and Millinery Workers International Union, 
AFL-CIO, or any other labor organization, to bargain collec- 
tively through representatives of their own choosing and to 
engage in concerted activ:ties for the purpose of collective 
bargaining or other mutual aid or protection, and to refrain 
from any or all of such activities except to the extent that 
such right may be affected by an agreement requiring mem- 
bership in a labor organization as a condition of employment 
as authorized in Section 8(a)(3) of the Act, as modified by the 
Labor-Management Reporting and Disclosure Act of 1959. 


WE WILL NOT discourage membership of our employees in the 
above named Union, or in any other labor organization by dis- 
criminatorily discharging them or refusing to reinstate them. 


WE WILL NOT unilaterally grant merit or other discretionary 
wage increases, and benefits or hire new employees at a rate 
of pay higher than that proposed by the above Union and re- 
jected by us in contract negotiations, or in any similar or re- 
lated manner refuse to bargain collectively with said Union as 
the exclusive representative of our employees in any unit for 
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which it has been recognized or certified as bargaining 
agent. 


WE WILL NOT refuse to bargain collectively concerning 
rates of pay, wages, hours and other conditions of employ- 
ment with the Union as the exclusive representative for the 
above unit. 


WE WILL make Crimilda Acosta whole for any loss of 
earnings she may have suffered during the period from 
June 8 to June 12, 1964, inclusive, by reason of her dis- 
criminatory discharge. 


WE WILL, upon application within a reasonable period after 
the termination of the unfair labor practice strike, if such 
application is not made prior to said termination, offer 
Crimilda Acosta and each striking employee who had not 
been permanently replaced prior to June 12, 1964, immediate 
and full reinstatement to his or her former or substantially 
equivalent position, without prejudice to seniority or other 
rights and privileges, dismissing, if necessary, any person 
hired on or after that date. If after such dismissal, there 
are insufficient positions remaining, those strikers for whom 
no employment is immediately available, shall be placed on a 
preferential hiring list with priority among them determined 
by such system of seniority or other nondiscriminatory 
practice as heretofore has been applied in the conduct of our 
business, and thereafter, in accordance with such list, shall 
be offered reinstatement as positions become available, and 
before other persons are hired for such work. We will also 
make the foregoing employees whole for any loss of earnings 
which they may suffer by reason of our refusal, if any, to 
reinstate them in the manner described above, by payment to 
each of them of a sum of money equal to that he or she would 
normally have earned as wages during the period beginning 

5 days after the date he or she applies for reinstatement or 
reemployment and terminating on the date of our offer of 
employment. 


WE WILL, upon request, bargain collectively with the Union 
as the exclusive representative of all our employees in said 
unit concerning rates of pay, wages, hours and other condi- 
tions of employment, and embody any agreement reached in 

a signed contract. 


99 


All our employees are free to become, remain or refrain from be- 
coming or remaining members of any labor organization, except to the extent 
that this right may be affected by an agreement in conformity with Section 
8(a)(3) of the National Labor Relations Act, as modified by the Labor-Manage- 
ment Reporting and Disclosure Act of 1959. 


SOUTHLAND MANUFACTURING 
CORPORATION 


Dated Oct. 7, 1964 By /s/ M. Milstein President 
(Representative) (Title) 


This Notice must remain posted for 60 consecutive days from the date of 
posting and must not be altered, defaced or covered by any other material. 

Employees may communicate directly with the Board's Regional Office, 
1506 Ponce de-Leon Ave., P.O. Box 11007, Fernandez Juncos Station, Santurce, 
P.R. (Tel. 722-7171) if they have any question concerning this Notice or com- 
pliance with its provisions. 


G. C. EXHIBIT 1-M 


December 1, 1964 


Southland Manufacturing Co. 

P.O. Box 3225 : Southland Manufacturing Co. 

Mayaguez, P.R. Cases Nos. 24-CA-1980, 
24-CA-1984, 24-CA-2007 


Gentlemen: 


A careful consideration of all the evidence disclosed by the investigation 
of the charge in Case No. 24-CA-2007 has led me to the conclusion tha‘ your 
company violated Section 8(a)(1) and (3) of the Act by refusing to reinstate the 
strikers named in said charge upon their application for reinstatement during 
the course of the strike against your Compeny. 


Further, I am in receipt of your letter dated October 10, 1964 notifying 
me that you deem the settlement agreement executed by your company on 
October 7, 1964, which settled similar charges of unfair labor practices 
against your company in cases nos. 24-CA-1980 and 24-CA-1984, no longer 
binding, and holding yourself no longer obligated to comply with the terms of 
said settlement agreement. 


Since this conduct is a clear violation of the terms of the settlement 
agreement executed by your company on October 7, 1964, said settlement is 
hereby cancelled and the charges in cases nos. 24-CA-1980 and 24-CA-1984 
are hereby reinstated. 


A complaint therefore will be issued on the charges in Cases Nos. 24- 
CA-1980, 24-CA-1984, and 24-C A-2007, unless the matter is settled with 
this office at this time. For this purpose I am fixing Friday, December 4, 
1964, at 10:30 A.M. for a settlement conference, at which time you or your 
attorneys will be advised of the requirements of this office to settle this 
matter. Failure to appear at the time fixed for this conference will be 
construed as a decision on your part not to settle the charges, in which case 
the complaint will be issued without further notice. 


Your cooperation in this matter will be appreciated. 


Yours very truly, 


/s/ Raymond J. Compton 
Regional Director 


ce: Frank Vizcarrondo, Esq. 
15 McKinley St., 
Mayaguez, P.R. 


G.C. EXHIBIT 1-U 


ORDER CONSOLIDATING CASES 
AMENDED COMPLAINT 


and 
NOTICE OF HEARING 


It having been charged in Cases Nos. 24-CA-1980, 24-CA-1984, 24- 
CA-2007, and 24-CA-2030, by United Hatters, Cap and Millinery Workers 
International Union (herein called the Union), that Southland Manufacturing 
Corporation (herein called the Respondent) has engaged in, and is engaging 
in, unfair labor practices affecting commerce as set forth and defined in 
the National Labor Relations Act, as amended, 29 U.S.C. Sec. 151 et seq., 
(herein called the Act), the General Counsel of the National Labor Relations 
Board (herein called the Board), on behalf of the Board, by the undersigned 
Regional Director, having duly considered the matter and deeming it neces- 
sary in order to effectuate the purposes of the Act and to avoid unnecessary 
costs or delay, 

HEREBY ORDERS, pursuant to Section 102.33 of the Board's Rules 
and Regulations, Series 8, as amended, that these cases be, and they hereby 


are, consolidated. 


Said cases having been consolidated for hearing, the General Counsel 
of the Board, on behalf of the Board, by the undersigned Regional Director, 
pursuant to Section 10(») of the Act, and Section 102.15 of the Board's Rules 
and Regulations, Series 8 as amended, hereby issues this consolidated amend- 


ed complaint and notice of hearing, and alleges as follows: . 


I. 


A. A charge was filed by the Union against the Respondent in Case 
No. 24-CA-1980 on August 14, 1964, service by registered mail being made 
on the Respondent on August 17, 1964. 
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B. A charge was filed by the Union against the Respondent in Case No. 
24-CA-1984, on August 26, 1964, service by registered mail being made on 
the Respondent on August 26, 1964. 


C. A charge was filed by the Union against the Respondent in Case No. 
24-CA-2007, on October 19, 1964, service by registered mail being made on 
the Respondent on October 20, 1964. An amended charge was filed by the 
Union on October 26, 1964, service by registered mail being made on Re- 
spondent on October 26, 1964. A second amended charge was filed by the 
Union against Respondent on November 9, 1964, service by registered mail 
being made on Respondent on Nov. 10, 1964. 


D. A charge was filed by the Union against the Respondent in Case No. 
2030, on Dec. 8, 1964, service by registered mail being made on Respondent 
on the same date. An amended charge was filed by the Union on Dec. 9, 1964, 


service by registered mail being made on the Respondent on the same date. 


sug 


A. Respondent is and has been at all times material herein a corpora- 
tion duly organized and existing by virtue of the laws of the Commonwealth 
of Puerto Rico, with its offices and principal place of business located at 
Mayaguez, P.R., where it is engaged in the manufacture and sale of hats and 
caps to the United States Defense Supply Agency, for use by the military 


services of the U.S., from which sales Respondent derives a gross annual 


revenue in excess of $1,000,000. 


B. During the past twelve months the Respondent, in the course and 
conduct of its business operations, purchased and had delivered to its place 
of business at Mayaguez, P.R., goods and materials valued in excess of 
$50,000 directly from points located outside the Commonwealth of Puerto 
Rico, and during the same period, Respondent has sold and shipped its 
finished products valued in excess of $50,000 to points located outside of the 
Commonwealth of Puerto Rico. 


C. Respondent is, and has been at all times material herein, an em- 
ployer engaged in commerce within the meaning of Section 2(6) and (7) of the 
Act. 


im 


The Union is, and has been at all times material herein, a labor organi- 
zation within the meaning o: Section 2(5) of the Act. 


IV 


At all times material herein the following named persons occupied 
positions with the Respondent set opposite their respective names, and have 
been and are supervisors of the Respondent within the meaning of Section 
2(11) and agents within the meaning of Section 2(13) of the Act. : 

Morris J. Milstein - President and Plant Manager 

Bertha Milstein - Vice President and Personnel Director 
Raymond Velez Jr. - Production Manager 

Rosario Martinez de Moreno - Personnel Manager 


Santos Martinez Millan - Cutting Department Supervisor 


Israel Velez Ferrer - Production Supervisor 
Dixon Ortiz - Production Supervisor 


Angel Vasquez - Comptroller 


Hiram Cabassa, General Manager of Atlantic Industries, Inc. and 
representative of Industrialists Association of Mayaguez also acted in the 
interests of and on behalf of the Respondent in the commission of certain 
acts of interference, restraint and coercion described below. Said Hiram 
Cabassa was, at all times material herein, an agent of the Respondent within 
the meaning of Sec. 2(13) of the Act. 
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Vv 


All production and maintenance employees employed by the Respondent 
at its factory in Mayaguez, Puerto Rico, exclusive of office clerical em- 
ployees, plant clerical employees, guards and supervisors as defined in the 
Act, constitute a unit appropriate for the purposes of collective bargaining 
within the meaning of Section 9(b) of the Act. 


vI 


On or about April 2, 1964, a majority of Respondent's employees in the 
unit described above in paragraph V, by secret ballot, conducted under the 
supervision of the Regional Director of the Twenty-fourth Region of the 
Board, designated and selected the Union as its representative for purposes 
of collective bargaining with the Respondent, and on or about April 10, 1964, 
said Regional Director certified the Union as the exclusive collective bargaining 


representative of the employees in said unit. 


vo 


At all times since April 10, 1964, and continuing to date, the Union 
has been the representative for the purposes of collective bargaining of the 


employees in the unit described above in paragraph V, and by virtue of 


Section 9(a) of the Act has been and is now the exclusive representative of 


all the employees in said unit for the purposes of collective bargaining with 
respect to rates of pay, wages, hours of employment and other terms and 


conditions of employment. 


vill 


On or about June 1, 1964, the Union declared a strike against the Re- 
spondent which strike was supported by a large number of the employees in 


the unit described above in paragraph V. 


Ix 


Beginning on or about June 1, 1964, the Respondent embarked on a 


campaign to break up the Union's strike and to undermine the Union as the 
collective bargaining agent of the employees in the unit described above in 
paragraph V. During the course of said campaign it engaged in the following 
unlawful acts: ! 


1. Beginning on or about June 1, 1964 and at various times there- 
after, while it was still negotiating with the Union for a contract, the Re- 
spondent granted individual wage increases to a substantial number of its 
employees and changed their conditions of employment without giving prior 


notice to or consulting with the Union. 


2. Beginning on or about June 1, 1964, and at various times there- 
after, during the course of the Union's strike, the Respondent, through its 
officers, agents and representatives, and more particularly through its 
Production Manager Israel Velez, solicited individual employees who were 
engaged in the strike declared by the Union against the Respondent making 
promises of benefit to or threats of reprisals against said employees to 
induce them to abandon the strike and give up their membership in or sup- 


port of the Union. 


3. On or about June 8, 1964, Respondent through its Production Man- 
ager Raymond Velez Jr. induced striking employee Crimilda Acosta to 
abandon the Union's strike and return to work. After said employee had 
reported for work and was reinstated to her job sy Production Manager 
Velez, her reinstatement was cancelled by Personnel Director Bertha 
Milstein, and was told that she could no longer work for the Respondent. 


4. Beginning on or about June 12, 1964, and thereafter, Respondent, 
through its officers, agents and representatives, more particularly Produc- 
tion Manager Raymond Velez Jr., sponsored a campaign among its em- 


ployees to repudiate the Union as their collective bargaining agent. During 
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said campaign it prepared and circulated a document purporting to be a re- 
vocation of the Union's authority to act as the collective bargaining agent of 


said employees and solicited their signatures on said document. 


5. On or about June 12, 1964, Respondent, acting through Hiram 
Cabassa, General Manager of Atlantic Industries, Inc., addressed the non- 
striking employees in the plant during work hours urging and encouraging 
them to take concerted action to break up the strike of the Union against 
the Respondent. As a result of these urgings and incitements the non- 
striking employees did, with the assistance and support of the Respondent's 
supervisors, engage in concerted action against the striking employees, by 
counterpicketing them at the Respondent's premises and making threats of 
violence and other reprisals against them to intimidate them and force them 


to give up their strike activities. 


6. On or about July 20, 1964, Respondent hired a striker replacement 
in the classification of mechanic at a wage rate higher than that which had 
existed prior to the strike, said rate also being higher than that which the 
Respondent had offered and was offering to the Union for said classification 


in the negotiations then pending for a collective bargaining contract. 


7. On or about August 6, 1964, Respondent, through its officers, 
agents and representatives, more particularly President Morris J. Milstein, 
Production Manager Raymond Velez Jr., and Supervisor Israel Velez, called 
a large group of non-striking employees out of its plant during working hours 
and urged and encouraged them to physically attack the striking employees and 
inflict bodily harm upon them. 


8. Onor about August 7, 1964, Respondent, through its officers, 


agents and representatives, more particularly Supervisors Dixon Ortiz and 


Angel Vazquez, accompanied by a large group of Respondent's non-striking 


employees, attempted to intimidate a representative of the Union and one of 
the striking employees, threatening them with physical violence and bodily 
harm. 


x 


The strike described above in paragraph VIII, which had been called 


as an economic strike by the Union, was from the very beginning converted 
into an unfair labor practice strike as a result of the acts and conduct of 

the Respondent described above, which were designed to break up the strike 
and to undermine the Union as the collective bargaining agent of the em- 
ployees. The proximate effect of said conduct was the frustration of the 
Union's efforts to negotiate a contract with the Respondent during said strike, 
thereby prolonging the strike. ) 


XI 


On or about October 7, 1964, the Respondent executed a settlement 
agreement with the Regional Office settling charges (24-CA-1980 and 24- 
CA-1984) filed by the Union against it based upon the conduct of the Respondent 
described above in paragraph [X. By the terms of said settlement agreement 
the Respondent agreed to cease and desist from engaging in such activities 
and to recognize and bargain in good faith with the Union as the collective 
bargaining agent of its employees. It also agreed to reinstate all strikers 
who offered to return to work unconditionally to their former or substantially 
equivalent employment, displacing, if necessary, employees hired as strike 
replacements, to accomplish said reinstatements. After executing said 
agreement, but before its approval by the Acting Regional Director, the Re- 
spondent decided to repudiate the settlement and not to comply with the 
terms thereof. Notice of said repudiation, however, did not reach the Region- 
al Office until after the agreement had been approved by the Acting Regional 
Director. Following its repudiation of the settlement agreement the Respon- 
dent engaged in the following unlawful acts: 


1. It advised striking employees who made unconditional offers to re- 
turn to work that it had no obligation to reinstate them and that they could no 
longer work with the Respondent. : 
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2. It refused to reinstate the strikers listed in Schedule A who made 
unconditional offers to return to work on the dates listed opposite their 


names. 


By these additional acts of reprisal against the Union and the employees 
who had engaged in the strike, the Respondent further frustrated the Union's 
efforts to negotiate a collective bargaining agreement with the Respondent 
and it thereby again prolonged the strike. 


xi 


On or about December 1, 1964, the Regional Director formally notified 
the Respondent that the settlement agreement referred to above in paragraph 
XI was cancelled and that the charges in Cases Nos. 24-CA-1980 and 24-CA- 
1984 had been reinstated because of Respondent's conduct described above in 
paragraph XI. 


xi 


On or about December 4, 1964, the Union requested the Respondent 


to engage in collective bargaining negotiations concerning the wages, hours and 


work conditions of the employees in the collective bargaining unit represented 


by the Union. Respondent then refused to engage in collective bargaining in- 


forming the Union's representative that it was going out of business. 


XIV 


Between on or about December 7, 1964 and January 11, 1965 Respondent 
shut down its plant and locked out its employees because of the strike and 
other activities of the Union on behalf of the employees in the collective 
bargaining unit of employees represented by the Union and/or to undermine 
the representative status of the Union and/or to avoid its statutory obligation 
to recognize and bargain with the Union as the collective bargaining agent of 
said employees. 


XV 


On or about December 7, 1964 Respondent shut down its plant and 
terminated the employment of the employees in said plant without giving 
the Union an opportunity to bargain concerning its decision to discontinue 
its business operations or concerning the effect or effects which said shutdown 
had or would have upon the wages, tenure and other terms and conditions of 
émployment of the employees in the collective bargaining unit represented by 


the Union. 


XVI 


On or about December 7, 1964, the Union requested the Respondent to 


bargain concerning the shutdown of its plant and the effect or effects which 
said shutdown had or would have upon the wages, tenure and other terms and 
conditions of employment of the employees in the collective bargaining unit 
represented by the Union. At all times since said date the Respondent has 


failed or refused to honor said request. 


xvi 


On or about January 11, 1965 the Respondent resumed operations at 
its plant in Mayaguez, P.R. without giving the Union an opportunity to bargain 
concerning the effect or effects which said reopening had or would have upon 
the wages, tenure and other terms and conditions of employment of the em- 


ployees in the collective bargaining unit represented by the Union. 


XVII 
By the acts described above in paragraphs IX, X, XI, XII, XIV, XV, 
XVI and XVI, and the various subparagraphs thereof, and by each of said 
acts, Respondent did interfere with, restrain and coerce, and is interfering 


with, restraining and coercing its employees in the exercise of the rights 
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guaranteed in Section 7 and did thereby engage in, and is engaging in, unfair 
labor practices within the meaning of Section 8(a)(1) of the Act. 


xIx 


By the acts described above in paragraphs IX, X, XI, XI, xIV, XV, XVI 
and XVII, and by each of said acts, for the reasons set forth therein, Respondent 
did discriminate, and is discriminating, in regard to the hire or tenure or condi- 
tions of employment of employees, to discourage membership in the Union, and 
did thereby engage in, and is engaging in, unfair labor practices within the 
meaning of Section 8(a)(3) of the Act. 


XX 


By engaging in the acts described above in paragraphs IX, X, XI, XI, 
XIV, XV, XVI, and XVII, and the various subparagraphs thereof, Respondent 
has failed or refused to recognize and bargain with, and is failing or refusing 
to recognize and bargain with the certified collective bargaining representative 
of its employees concerning their wages, hours and work conditions, and there- 
by did engage in and is engaging in unfair labor practices within the meaning of 
Section 8(a)(5) of the Act. 


XXI 


The activities of Respondent described above in paragraphs IX, X, XI, 
XII, XIV, XV, XVI and XVI, and the various subparagraphs thereof occur- 
ring in connection with the operations of Respondent described above in para- 
graph Il, have a close, intimate and substantial relation to trade, traffic and 
commerce among the several states of the United States, and between said 
States and the Commonwealth of Puerto Rico, and tend to lead to labor dis- 
putes burdening and obstructing commerce and the free flow of commerce. 
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XXII 


The acts of Respondent described above constitute unfair labor prac- 
tices affecting commerce within the meaning of Sections 8(a)(1) (3) and (5), 
and Sections 2(6) and (7) of the Act. 


PLEASE TAKE NOTICE that on the 15th day of February, 1965 at the 
U.S. District Court, Post Office Building, Mayaguez, P.R., at 9:30 a.m., a 
hearing will be conducted before a duly designated Trial Examiner of the 
National Labor Relations Board on the allegations set forth in the above 
amended complaint, at which time and place you will have the right to appear 


in person, or otherwise, and give testimony. 


You are further notified that pursuant to Sections 102.20 and 102.21 of 
the Board's Rules and Regulations, the Respondent shall file with the under- 
signed Regional Director, acting in this matter as agent of the National Labor 
Relations Board, an original and four (4) copies of an answer to said amended 
complaint within ten (10) days from the service thereof and that unless it does 
so, all of the allegations in the amended complaint shall be deemed to be true 
and may be so found by the Board. 


Dated at Santurce, P.R., this 1st day of February 1965. 


/s/ Raymond J. Compton 
Regional Director 


SCHEDULE A 


Alicea, Bartolo October 12, 1964 
Figueroa, Jose R. " 


Muniz Juan B. October 14, 1964 
Ramirez, Juan de Dios . 
Vazquez, Juan Gs 


Abrahante, Carmen October 15, 1964 
Acosta, Crimilda " 
Arroyo Rodriguez, Ines 

Barbosa, Florentina 

Bracero Malave, Jose 

Cruz, Luz Selenia 

Hernandez, Rosa 

Lopez de Vargas, Alida 

Lugo Acevedo, Carmen 

Marquez, Ana 

Mercado, Nelson 

Montalvo, Andrea 

Moreno, Elba Iris 

Natali, Lourdes 

Pluquez Rossy, Yolanda 

Riveral Diaz, Alfredo 

Rodriguez Bracero, Monserrate 

Rosas Mercado, Virgen 

Vega, Maria 

Vicenty Gonzalez, Jorge 


Barbosa, Ada 

Ferrer, Nilda 

Flores, Ada E. 

Ingles, Alicia 

Ingles, Angela 
Laracuente, Elvin 
Latoni, Eneida 

Lugo, Hector M. 
Mercado, Francisco 
Padilla, Araminda 
Ramirez, Angel Luis 
Ribot, Nereida 
Roche, Alejandro 
Rubio, Marina 
Sanchez, Antonio 
Sepulveda, Lavinia 
Sepulveda, Nilda 
Troche, Candida Julia 
Vazquez, Pedro Jaime 


Vega, Pablo October 16, 1964 
Velez, Hilda " 


Aponte, Margarita October 19, 1964 
Pina, Elba " 
R. de Toro, Crucita 
Valentin, Felicidad " 


G. C. EXHIBIT 1-W 


ANSWER TO AMENDED COMPLAINT 


Southland Manufacturing Corp. hereby specifically denies having com- 
mittee, either directly or through any agent or representative, any of the 
unfair labor practices charged in paragraphs IX, XI, XII, XIV, XV, XVI, 
XVII of this amended complaint. 


Respondent also denies the truth and/or validity of the allegations 
made in paragraphs Iv(2), VII(2), X, XI, XI, XVIM, XIX, XX, XXI and XXII 
of this amended complaint. 


At Mayaguez, Puerto Rico, on this 11th day of February, 1965. 


/s/ Frank Vizcarrondo 
Attorney for Respondent 


BRIEF FOR THE SOUTHIAND MANUFACTURING CORPORATION 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 200 


UNITED HATTERS , CAP AND 
INTERNATIONAL UNION OF O,P 
€% 


Ve 


NATIONAL LABOR REIATIONS BOARD, RESPONDENT 


No, 20,235 
NATIONAL LABOR RELATIONS BOARD, PETITIONER 
Ve 


SOUTHLAND MANUFACTURING CORPORATION, ’ 
RESPONDENT 


ON PETITION TO SET ASIDE THE DECISION AND 
ORDER OF THE NATIONAL LABOR RELATIONS 
BOARD 


United States Court of Appeals 


for the Oistr er vt Columbia Circuit 


FILED NOV 10 1966 
Morris J. Milstein, Pres. 
Nathan. Nyeccbeovs : 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBUS CIRCUIT 


No. 20,086 


UNITED HATTERS CAP AND MILLINERY WORKERS 
INTERNATIONAL UNION, AFL-CIO, PETITIONER 


Ve 


NATIONAL LABOR RELATIONS BOARD, RESPONDENT 


No. 20,235 
NATIONAL LABOR RELATIONS BOARD, PETITIONER 
ve 


SOUTHLAND MANUFACTURING CORPORATION., 
RESPONDENT 


ON PETITION TO SET ASIDE THE DECISION AND 
ORDER OF THE NATIONAL LABOR RELATIONS BOARD 


STATEMENT OF THE CASE 
Case No. 20,086 arises from a consolidation of the above 
captioned Cases. Respondent does not intend to intervene in this 


case. 


Case No. 20,235, the Respondent has petitioned for a Set 


Aside of the National Labor Relations Board's Decision and Order. 
This Court has jurisdiction of the proceeding under Section 10(¢) 


of the Act. 


INDEX 
Index ..2.c0cceceecee ree errr e 
Statement of Respondent's Representative. . 
Statement of Questions Presented. . «+e. 
Statement of the Case... eee ececcece 
Specifications of questions to be answered . 
Arguement:. «2. oes +eeee eee ee eee 


I, The evidence of the record does not 
support with any degree of substantiality 
the Boards conclusion that the conduct 
alleged took place; nor does it support 
the conclusion that such conduct if it 
did occur, is violative of Section 
8 (a) (1) of the Act. 13 - 33 


Neither the evidence on the record of 

the case substantially supports the 

Board's conclusion that the temporary 
shutdown was designed to disparage and 
undermine the Union as the statutory 
bargaining representative and punish 

the strikers for their protected activ- 

ities violative of Section 8 (a) (3) 

of the Act. 34 = 43 


Neither does the evidence on record 
substantially support the Board's 
conclusion that Respondent violated 

S (a) (5) of the Act by unilaterally 
formulating and awarding Merit In- 

creases . 44 - 47 


Reply to specific Argument in NLRB brief: 


B. The Strike and the Companies reaction. « 


A 
EBs The Company temporarily closes its plant. D- 
J 


IV. N.L.R.B. Summary of Argquement. . « « « « 


ConclistOn=.o 5.66: os6 8 Che eS 6 ejele erereleve-« 248 
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STATEMENT OF RESPONDENT'S REPRESENTATIVE 


It is acknowledged that the following Brief presenting 
the case is prepared by a non-lawyer. It is an effort to present 
the facts without passion and in truthful candor, 

No authorities are cited because the undersigned would 
be unable to determine the applicable law involved, or to argue 
the relevance to its own set of circumstances. ; 

It also believes that the very circumstance in which it © 
finds itself may assist in lifting, even in a small degree, the 
morals of this great Nation to a more reasonable understanding 
in the warfare which exists between organized Labor, politically 
motivated, and its protecting Agencies in the Government, as. 
opposed to the entrepreneur and his increasing struggles, because 
of the attenuated freedoms to express himself without reprisals 
or reproach. 

For the foregoing reasons the undersigned first begs 
indulgence, and then urges this Court to make a studied perusal 
of the Record. 


SOUTHIAND MANUFACTURING CORPORATION 


Morris J. Milstein, Pres. 


(1) 
STATEMENT OF THE QUESTIONS PRESENTED 
1. Is there substantial evidence in the whole record which 
supports the Board’s Conclusion that there were violations of 
Section 8 (a) (1) of the Act based on the conduct of Respondent: 
a.-By threatening employees with reprisals , for joining or assist~ 
ing the Union; b.- For refusal to give employees job references to 
other employers; c. ~ For threatening employees that it would close 
it's plant or refrain from bidding on new contracts to provide work for 
them: d. - For threatening to assault strixers and inciting physical 
violence between the striking and non-strixing employees; e.- For 


soliciting strikers to abandon their concerted protected activities 


because Respondent would never negotiate with their duly designated 


bargaining representatives; f. - For inciting and encouraging em- 
ployees to engage in anti-union demonstrations designed to dis- 
parage the Union representative status; g. - Encouraging and 
assisting in the preparation and circulation of a petition to persuade 
employees to repudiate the Union; h.- Organizing employee commit- 
ties for the purpose of seeking new elections to oust the Union 

from the plant; i.- In pressuring the Union to withdraw unfair labor 
charges against Respondent. 

2. Is there substantial evidence on the whole Record that there 
were violations of Section 8 (a) (3); (5) of the Act based on the 
conduct of Respondent in the temporary shutdown in that; a.-It was 
designed to disparage and undermine the Union as the statuatory 


bargaining representative; b. - In that it was designed to punish the 


(2) 
strikers for their protected activities . 
3. Is there substantial evidence on the whole Record which 
supports the Board's conclusion that there were violations of : 


Section 8 (a) (5) of the Act based on the conduct of Respondent; 


a. - In that it failed to bargain collectively with the Union by. 


unilaterally formulating and granting Merit increased. 


(3) 
STATEMENT OF THE CASE 
The issues framed by the pleadings in this case are whether 

Respondent violated Sections 8 (a) (1); (3); (5) of the Act by certain 
conduct detailed hereinafter. This is an appeal from the Board's 
"Decision and Order" based on the Trial Examiner's "Decision", and 
the Record in the complaint of the National Labor Relations Board 
and dated at W/ashington D. C. April 1, 1955, which decision found 


certain conduct of Respondent commencing in March 1964 through 


January, 1955 to be violative of Sections 8 (a) (1); (3); (5) of the 


National Labor Relations Act. 

The Respondent is a Puerto Rican Corporation, maintaining 
its office and principal place of business in Mayaguez Puerto Rico, 
where it engages in the manufacture and sale of hats and caps to 
the United States Defense Supply Agency for the use by the military 
services of the United States. Its principal officers are Morris 
Milstein, President and his wife Bertha Milstein, Vice President. 

In March 1964, the Amalgamated Clothing Workers Union, 
AFL-CIO and the United Hatters, Cap and Millinery Workers Inter=- 
national Union, AFL-CIO commenced an organizational drive amongst 
Respondent's employees during which Morris Milstein and his Su- 
pervisors Raymond Velez, Angel Vazquez and Rosario Martinez are 
reported to have stated that Respondent would close the plant or 
refrain from bidding on new contracts to provide work for the employees 


if they selected the Union as their bargaining representative. 


(4) 


The United Hatters Cap and Millinery Workers International 
Union was certified on April 10, 1964 after an election, with Manuel 
Menendez, Regional Director of the Amalgamated Clothing Workers 
Union appointed as their representative. The employees were there- 


after called out on strike on June 1, 1964, due to the failure of Union 


and Management negotiations to resolve the issue of Antonio Aviles e 


an employee whom the Union contended had been discharged because 
of Union activities. During the strike, one of Respondents" production 
gaperciead is reported to have approached a striking eiibiovee:: Luz 
Selenia Cruz, and told her that Respondent would refuse to give the 
employees job references to other employers because they had en- 
gaged ina strike. He was further reported to have said that Mrs. 
Cruz should abandon the strike because Respondent would never ne- 
gotiate with the Union. 

About the middle of June, 1964 while the strike was still un- 
abated, the President of the Southwestern Industrial Association, by 
name Hiram Cabassa, whose purpose is"to further the industrial wel- 
fare of its members, The Commonwealth of Puerto Rico and the mem= 
bers of the Community" , 

1/ It should be understood that the term Supervisor in respondant's 
plant has a different conotation than the term is normally applied to 
State-side Supervisors. These were workers selected from the ranks 
with almost no authority to act. They should have been classified as 


Formen, whichwould more nearly give their correct classification. 


(S) 


undertook the mission of visiting the plant after a telephone conver- 
sation with Milstein. Respondent had just previously called and in- 
vited the District Attorney, and the Chief of Police for the Mayaguez 
District, to discuss with the non-striking workers matters pertaining 

to their behavior because violence had already been committed on them 
by the Union Organizers and striking employees , and because further 
threats of violence disturbing the peace were voiced by the striking 
employees. At each of the meetings there was open discussion ina 
question and answer period. During the open question and answer 
period at the meeting which Cabassa attended several provocative ques= 
tions were asked by the employees from the floor and a lively discussion 


ensued, whereby the non-striking employees who had originated the 


idea of showing the striking employees that they too had the right 


to picket, quickly put together some picket signs made from cardboard 
scraps and odds and ends of strips of wood for handles, then making 
up and writing slogans on these signs purely of their own invention. 
After obtaining consent from Milstein proceeded to move to the Area 
in front of the plant which is a grassed area protected by hedge and 
barbed wire fencing. There they paraded clapping their hands and 
urging the others to join them asserting what they, the non-striking 
employees felt were their equal rights. The counter~picketing was 
done on Company time. They were letting off steam which was re~- 


leased in their actions. 


The Company had already filed 8 (a) (1) Charges against the 
Union with the National Labor Relations Board contending that the 
Union and the striking employees had participated in acts of violence 
between the dates of June 2, 1964 and June 17, 1964, and particularly 
before the counter-picketing took place. The Union signed a stipula- 
tion in a cease and desist order of the National Labor relations Board 
of the 24th. District. : 

On August $, 1964, a fight broke out as a non-striking worker 
was approaching the entrance gate to come to work. This was in full 
view of many non-striking employees , Milstein who was just inside 
the gate, and the Police. Both boys in the foray were taken to ‘the 
Police station. Upon seeing this repetition of violence in front of the 
Police, and seeing just how and who started the fight, Milstein became 
very agitated and admonished the Lieutenant who was also standing 
adjacent to the entrance gate. It is alleged that Milstein threatened 
to give the strikers a good fight. In the meantime all the workers who 
had not yet entered the building decended the steps to the front gate 
but they were not permitted to go beyond the gate by Milstein.) He was 
then informed by the Police to get all the non-striking employees into 
the factory or have them all arrested including himself. iinet and 
all the non-striking employees retired to the inside of the ee 

The next day, which was a Saturday, and the factory being closed 


several supervisors , Raymond Velez, Dixon Ortiz, Angel Vazquez, to~- 


gether with nine non-striking employees went to find Hector Melendez, 
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a Union organizer, who was staying at a local Hotel. They found him 
together with Wilson Santaliz a striking employee in the Hotel restau- 
rant. The matter under protest and the reason for the visit was person- 
al name calling by the Union men, directed at the Supervisors by means 
of a loud speaker during working hours. A few challenges were made 
by the Supervisors namely Dixon Ortiz and Angel Vazquez, who were 
the only ones to enter the Restaurant, but no fist cuffs took place. 
Supervisors Ortiz and Vazquez alleged that the reason for this gambit 
was Melendez’ indiscriminate use of some common derogitory name 
calling as applied to the Supervisors and non-strikers. 

On August 5, 1964 Louis Ruperto, a non-striking employee 
approached Raymond Velez, requesting that the latter transcribe a 
letter, composed by the former to be sent to the Governor requesting 
his intervention and assistance in "resolving one thing or another". 
Velez assisted him in obtaining signatures for a petition to accompany 
said letter, and Velez used the Company copying machine to reproduce 
same. 


From June to September 1964 there were attempts made to 


negotiate a contract with the Union. There was a great deal of con- 


flict as to what was discussed at these meetings, but it was apparent 
that progress was slow. Merit increases, a Company practice over 
the years, and their method of granting them, were proposed as se- 
veral bargaining sessions, discussed and at one time either late in 


June or July was approved by the Union. This is denied by Menendez, 


(8) 


the Union's representative. The Union filed and 8 (a) (5) charge with 
the Board on August 26, 1964, claiming that the unilateral increases 
was a failure to bargain. This charge was filed long after the Union 
knew of the Company's practice of Merit increases. Thereafter the 
Union refused to discuss merit increases with the Company. 

During the latter part of September 1964, a settlement see 
ment was drafted by Respondents' Attorney and the Boards Regional 
Attorney with a view towards terminating the labor dispute. The 
Agreement provided for complete re-instatement of each striking em- 
ployee who had not been replaced by June 12, 1964, to his fo.iner or 
substantially equivalent position. This document was executed by 
Milstein on October 7, 1964 and mailed to the Regional Director 
with a covering letter. 

Shortly thereafter on Friday PaBmSey 9, 1964, two of the 
striking employees who had already been replaced before June 12, 


1964 entered the Office and demanded their jobs back or their ma- 


chines back. To this Milstein replied, it being just before clos~ 


ing time on Friday, that they come in the following Monday mor- 
ning. Immediately they left the office, proceeded to the louds peaker 
outside and began announcing that all striking employees will get 
their jobs and or their machines back even if it meant that the 
workers inside the factory would be replaced by them. Menendez, 
the Union organizer was with them listening to these announcements. 


Milstein became upset at the display of "bad faith", because he 
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knew that ivienendez had a copy of the Agreement, and knew that what 
was being voiced was not contained in this Agreement, and was a 
misrepresentation, so recinded this agreement the very next day. 
Thereafter, upon application in October, 1964 all striking employees 
who demanded their jobs back and based on the statements announced 
over the loudspeaker, were told that Management was under no obli- 
gation to give them their jobs back. 

On or about December 2, 1964, a wage committee, established 
by the Labor Department under The Fair Labor Standards Act, to adjust 
minimum wages in Puerto Rico, voted to increase Respondents’ Mini- 
mum Wage by 24% effective January 15, 1955. Milstein'’s immediate 
response to this information was that because of this increase which 
was exhorbitant, and because of the Fixed Price Defense Supply Con- 
tracts that offered no relief, he would have to close his plant, or go 
broke. Accordingly on December 7, 1964, the plant was closed, 


after announcing to the Union in a meeting on December 4th., that 


these were his intentions. Milstein rejected the Union’s demand 


made in a telegram to him demanding that he negotiate the closing. 
After the plant was closed, on December 7, 1964, several of 
Respondents ex-supervisors and ex-non-striking employees organ- 
ized a “funeral march" to the Department of Labor in Mayaguez from 
the plant-site. On December 23, 1964 over 200 former non-union 
and ex-employees and ex-supervisors protested in front of the Go- 


vernors Mansion for the purpose of protesting the Unions conduct 
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and requesting that the Governor intervene in an effort to re-open 
the plant. One of the former supervisors was still working for the 


Respondent and requested that he be demoted from Office iManager 


to a lower position so that he too could participate in the March 


On January 11, 1965 Respondent re-opened the plant without 
prior notification to the Union. Permission being given by the 
Defense Supply Agency to Respondent to finish only the cut goods 
and work in process to mitigate damages. £11 of the Gsntace that 
were held by Respondent were Terminated by the Government on 


December 22, 1954. 


(11) 
SPECIFICATIONS OF THE QUESTIONS TO BE ARGUED 
Respondent, Southland Manufacturing Corporation, by it's 
Representative, iviorris J. Milstein, submits the following questions 
to be argued. 
1. ‘Jhether or not the evidence on the Record supports 
with any degree of substantiality a finding that the 


Company engaged in interference, restraint and coercion 


in violation of Section 8 (a) (1), and if so, whether such 


action was violated by the following conduct: 

a.- Threatening employees with reprisals for joining or 
assisting the Union. 

b.- Refusing to give employees job references to other 
employers. 

c.- Threatening employees that it would close the plant or 
refrain from bidding on new contracts to provide work for them. 

d.- Threatening to assault strikers and inciting physical 
violence between ‘striking and non striking employees. 

e.- Soliciting strikers to abandon their concerted efforts 
because Respondent would never negotiate with their duly desig- 
nated bargaining representatives. 

f.- Inciting and encouraging employees to engage in anti- 
Union demonstrations designed to disparage the Union representative 


status ° 
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g. - Encouraging and assisting in the preparation and 
circulation of petitions to persuade employees to repudiate the 
Union. 

h. - Organizing employee committees for the purpose’ of 
seeking new elections to oust the Union from the plant. 

i. - Pressuring the Union to withdraw unfair labor practice 
charges against Respondent. 

2. vvhether or not the evidence on the Record supports 

with any degree of substantiality a finding that Res pond- 
ent engaged in discrimination violative of Section 8 (a) 
(3), and even if so, whether said Section was sibisese 
by the following conduct: 

a. - Shutting down of plant from December 7, 1964 to January 
11, 1965, was designed to disparage and undermine the Union as 
a statutory bargaining representative and by locking out the non 


striking employees. 


b. - Shutting down the plant on December 7, 1964 designed 


to punish the strikers. 


3. Whether or not the evidence of the Record supports with 
any degree of substantiality a finding that Respondent 
engaged in a refusal to bargain violative of Section 8 

S (a) (5), and even if so, whether said section was 
violated by the following conduct: | 

a. - By unilaterally formulating and awarding Merit wage 


increases without bargaining with the Union. 


(13) 
ARGUMENT 


THE EVIDENCE ON THE RECORD DOES NOT 
SUPPORT WITH ANY DEGREE OF SUBSTANTIALITY 
THE BOARD'S CONCLUSION THAT THE CONDUCT 
ALLEGED TOOK PLACE; NOR DOES IT SUPPORT 
THE CONCLUSION THAT SUCH CONDUCT IF IT 
DID OCCUR, IS VIOLATIVE OF SECTION 8 {a) (1). 


Oinin: 


Threatening employees with reprisals if they joined the 
Union is a matter not relevant to the Case under discussion. Such 
activities concern the question of representation or Certification 
and are properly discussed where an election has been disputed, or 
before an election takes place. The Union had already been certified 
and no charges were filed by the Union for illegal conduct, so such 
charge could only tend to prejudice the record. The Examiner at one 
point in the Hearing excluded such evidence on grounds of irrele- 


vance. 

Trial Examiner: "I doubt it there were not 

exceptions filed to this election because 

the Union won - I take it there were no 

8 (a) (1) charges, so... I think you have 

gone far enough along this line. (Record p. 54) 

De Re to give employees job references other 
employers, 

This arises from testimony of Luz Selenia Cruz, that 
Respondent would refuse to give the employees job references to 


other employers because they had engaged ina strike. Mrs. 


Cruz' testimony on this point is most ambiguous. She is recorded 


as saying: 


(14) 


Q-Mattson: “Was anything said concerning your working at 
qu 


any other company ? 


A-Cruz: "He said that he coud not do anything else for me, 
the only thing he could recommend to me being a 
good worker was the Shoe Factory". (Record:'p.310 
1.14-18) 


Q-Mattson’ Did he say anything about what might happen if 
you looked for work elsewhere 7" 


A-Cruz: "That if we went to look for work some place else, 
when they asked for reference and recommendation 
and if we mentioned Southland as a reference they 
would classify us as strikers and they would not 
give us any recommendation" . (Record p311 L.14-19) 


Answering the first question in Mrs, Cruz’ statement"the only 
thing he couls recommend to me being a good worker was the! shoe 
factory", would prove the Supervisor as being objective, if such a 
conversation took place. This Shoe factory is located adjacent to 
Respondent's plant and had previously employed workers who had 
left Respondent. It is more plauseable that the witness knew this 
fact, and that the testimony above is a figment of the imagination 
as we will try to show in subsequent testimony of this game Witness. 

Answering the second question, the V/itness "they would not 
give us any recommendation" is both contradictory and ambiguous e 
It would be contradictory if applied to the first question "the only 
thing he could recommend" etc., which would apply to Southland, 
and ambiguous as it relates to Cruz" second answer "they" "and if 


we mentioned Southland as a reference they (others) would classify 


us as Strikers and they (others) would not give us any recommenda~ 


tion”. 
The meaning becomes quite important in determining the 


question of Restraint or Coercion absent any further elucidation by 
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the Record such must fail if the reliance is on the Trial Examiners 
statement: 


"Israel Velez’ statement to Luz Selenia Cruz that Respondent 
would refuse to give the employees job references to other 
employers because they had engaged ina strike" (Trial 
Examiners’ Decision p.35, lines 45-7, for it cannot sustain 
the burden of proof requisite. 


eS it would ¢ 


This arises from the following statements made by Mr. 
Angel Vazquez. 


Q-iMattson:"And was the purpose of these talks to campaign 
conceming the election?" 


A-Vazquez?'Sure" (record p. 128) 


Q-Mattson:"Did you indicate to the employees that 
Mr. iiilstein could close the Southland plant 
if he felt it convenient when the Union got in?" 


A-Vazquez:'I do not understand" 


Trial Examiner: “Rephrase. Did you tell the employees that 
Mr. Milstein would close the plant if the Union 
won the election?" 


Mattson: "I beg your pardon I used the word ” could" 
Trial Examiner: "Please explain" 


A-Vazquez:"I explained to the people that Mr. Milstein was 
Boss and that it was possible that he could close 
the plant if they had the Union inside because I 
know the way that the contracts with the Government 
work, that it was very easy, that in fact, if he was 
having problems it was very easy that he could 
make his bids- that by increasing the bids so as 
to increase the salaries he would not be able to 
compete with Continental United States-That was 
my explanation to the people." 
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Q-Mattson: "Did you indicate that he could, if he 
wanted to avoid more work for the employees, 
that he could make his bids so high that the 
Government would not award him contracts 7" 


A-Vazquez: "Yes sir like I said before-I used the word 
possible and it was my idea, not anybody elses 
idea". (Record p. 128-9) 


In this instant the speeches were made prior to the election 
and the self thought idea arose in Vazquez’ own mind speculating 


that such a thing wes possible. The fact remains that no such thing 


ever occured. Further such activities concern the question of its 


effect. The Union organizers were aware of these speeches as note: 


Q-WMattson: "Did you hear Mr. Velez mention that Mr. Milstein 
could avoid contracting for more work if he wanted 
to, specially if he did not want to deal with the 
Union?" | 


A-Vazquez:"Yes in the way we were explaining-let me 
explain, just a minute - when we moved to' the 
tables “Mr, Menendez" (Union Organizer) | 
called us and said, “what are you going to!do” ? 
and we said we are going to talk to the peole, 
and he said, "are you sure of what you are going 
to do?" and we said we were sure because we 
were going to do it by ourselves and we thought 
it was a good thing to talk to the people by 
ourselves .- That was our idea. 


Q-Mattson:"In other words , you were speaking for yourselves . 


A-Vazquez:"Yes sir, because we talked to them (the Organ- 
izers) before we decided to have the mening « 
(Record p.130) 


These speeches were made in full view of and after they Vaz- 
quez, Martinez and Vélez conferred with iuenendez. Had they been 


restrained in any way to voice their own opinions, this would have 
been a violation of their inalienable rights of free speech as 


guaranteed in the First Amendment of our Constitution. The Union 
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did not think that their statements were illegal conduct either 
because no 8 (a) (1) charges were filed at that time. 

a.7 I stil 
violence between striking an n=-strikin 

Trial Examiner States: 


"from my observation of Cruz as she testified on 
the stand, Iam persuaded that her testimony is 
more worthy of credence than the averments set 
out in Velez’ affidavit and I find that Velez ut- 
tered the statements which Cruz attributed to 
him." (Trial Examiners Decision p.5 lines 46-9) 


The very best the Trial Examiner could have concluded was 
that credence be given to the testimony of Cruz yet he states: 


"T find that Velez uttered the statements that Cruz attributed 
to him". How was this possible when the only evidence was the 
utterances of Velez in his oral testimony, and nothing he testi- 
fied to, even remotely resembles the statements of Luz Selenia 
Cruz. (Record p.505 line 21, to p.510 line 2 Israel Velez testi- 
mony) 

As to credence of Cruz' testimony over Israel Velez’ tes- 
timony and affidavit and stipulation referred to in (T.E. Decision 


p. 5 lines 9-45), note the flaws in the testimony which gives 


away an otherwise well rehearsed part in the following statements 


by Cruz and except where she misses her cues: 


Q-Mattson: "Did Mr. Milstein talk to the employees at 
these meetings ?" 


A-Cruz: “And ivr. Raymond Velez served as his 
interpreter". 


Q-Mattson: "Do you recall what he said?" 
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"That I remember, Raymond (Velez) repeated 
the words of ivir. Milstein, that he had all his 
confidence in us, that we were not going to 
turn our backs on him because for us to work 
we did not need a Union to back us up and that 
if we turned our backs on him he would be ob- 
liged to close the factory and go back to New 
York". (Record 314 lines 8-16) 


There was no proof that such a statement was ever made. 
The only basis used was reliance on the credence of the testifier. 


Respondent operated and lived in Richmond Virginia for over 30 


years. \/hy then would he go back to New York as the testifier 


claimed was uttered by Respondent. It would appear that the tes- 


timony is an invention without basis or fact. Further to the sub- 


ject of credence on which the preceeding charge d.- was based 
upon: 

2/ At no time has it been alleged, nor did the non-striking 
employees in the factory go beyond these boarders during working 
hours, or at any time during acts of physical violence, but that 
at all times many of the workers remained in the enclosed area as 
was their custom waiting and watching in front of the factory en- 
trance until the 3 minute bell rang before entering the factory. 

The incident referred to happened on August 6, 1964 ‘direct- 
ly in front of the entrance gate as an employee was entering , and 
in full view of the police and many workers, as well as Milstein 
who was at the entrance gate leading to the Company property. 
Note th s nm hi bi 


2/ To comprehend the events following, it must be understood 
that the area in front of the entrance gate and the entire front of the 
building and sides of building are separated by a 30 foot lawn 
which is then enclosed by a 3 
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Q-Mattson: "I direct your attention to the first part of 
August 1964, and ask you if at that time you 
observed the non-striking and Mr. Milstein 
come out of t during worki z" 
(our emphasis) 

A-Cruz: "Yes sir". 


Q-Mattson: "What did you observe on or about that date? 


A-Cruz: "That was the day that there was a big fight 
between two boys-- one from the inside and one 
from outside". (Record 3138) 


Q-WMattson: "What happened after that?" 


A-Cruz: “Then Mr. Milstein brought out the employees 
and said if what they wanted was a fight then 
they were going to fight and since most of the 
boys in the picket line had gone with the police- 
men and the two men that were taken away, then 
the picket line was composed mostly of women". 


Q-Mattson: "Approximately how many employees came out 
of the factory with Mr. Milstein?" 


A-Cruz: "More than 50 people" (Record 319) 
Q-Mattson: "Were they all men, or were there ladies also*" 
A-Cruz: "Men" 


Q-Mattson: "What w i h 
(Cruz misses the cue in her answer) 


A-Cruz: " wi wor tw 


work hours” 
Unable to get the answer he was supposed to get by the 
previous question Attorney continues to cue the witness. 


Q-Mattson: “How were they dressed when they came out?" 


2/cont.-- foot tall thick hedge and completely protected 
by a 4 foot barbed wire fence. This separated those picketing 
in front of the building from the protected area inside the fence 
on the Company property. 
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A-Cruz: ‘Some of them were rolling up their sleeve S 


and some unbuttoning their shirts to take ! 
them off". (Record p.320) 


Long sleeve shirts are not worn in Puerto Rico, but to put 


color and action into the portrayal Cruz sees them rolling up their 


sleeves. And note the contradictory testimony in cross examination 
when she said previously "They were working because it was during 
working hours” 

Q-Viscarrondo: "At what time did this occur?" 


A-Cruz: "I do not remember the exact time, I knew it was 
during the morning hours". 


Q-Viscarrondo: "Would you say that it occured more or less 
at the time that the workers go into the factory?" 


A-Cruz: "Yes, before going into the factory". 

3/ Could it be that the following witness whose testimony 
also appeared rehearsed miffed his lines and also gave contra~ 
dictory testimony. It was on these two witnesses that great reli- 
ance was given and on whose testimony credence was given over 
Company witnesses. The following will explain: 


Q-Mattson: “During that period (August 6 incident), did 
you observe a group of employees coming out of 
the plant during working hours ?" 


A-Lugo: "To the gate” 
Q-Mattson: "Tell me what you observed on that day ?" 
A-Lugo: "I saw that they were ready to fight" 


Q-Mattson: "hat did you see start from the beginning- 
did the ernployees come from the plant, or were 
they already outside +" 


A-Lugo: "No this was before 3, before they went into 
work" (Record 346) 


Q-Mattson: "What did Mr. Milstein or the employees say 
that they were there for?" 


A-Lugo: "Mir. Milstein said that if we wanted to fight, 
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we were going to have it". 

Mr. Lugo neither speaks nor understands any English, so 
how was it possible for him to say what Milstein said? Special 
attention should be called to some additional statement Lugo 
utterea which could be no more than a figment of his imagination. 


Note the following: 


"Ye said (iiilstein) "there was noise in the river it was 
because it brought stones with it" (Record p.343 line 9-10) 


Q-iviattson: "Do you recall if anything was said about 
tomatoes ?" 


A-Lugo: "Yes, that if the factory was closed we would 
have to emigrate to pick tomatoes and watercress" 
(Record p.344 Lines 21-23) 


There were a number of witnesses that testified as regards counter- 

picketing and none corroborated the following even though the 

picket signs slogans would have been the simplest to remember. 
Q-iMattson: "Do you recall any signs ?" 


A-Lugo: "I remember one of them said "We do not want 
the Union" 


Q-iviattson: “any more ?" 


A-Lugo: "Another one said, "Down with the Union" or 
something similar. (Record p.345 lines 10-14) 


Both Luz Selenia Cruz and Hector Lugo were relied upon to 
a great extent in a number of the 8 () (1) violations charged to 
Respo nt. 


3/ Luz Selenia Cruz was dismissed on April 13, 1964 and was 
never at any time called back to work, yet on June 1, 1964 she 
joined the Strike. Lugo obtained a job elsewhere one week be- 
fore the strike began and maintained this job fulltime while at 
the same time joining the strike and receiving strike benefits 
continuously. (Record 353 line 21 to 354 line 13) 


On the face of the above charge, there does not appear 
in the Record any substantial evidence to rely upon in the state- 
ment allegedly made by Supervisor Israel] Velez to Luz Selenia 
Cruz that she should abandon the strike because Respondent would 
never negotiate with the Union. : 

Trial Examiner alleges that Section S (a) (1) is further vio- 
lated by the Act, and the Board concurs based on Trial Examiners 


Decision p. 35) and the record pertaining thereto: 


Cruz: "V/Jhat you are doing is wasting your time because 
don't think that by being there you are going! to win 
because the old man is not going to negotiate” 
(Record p. 311 lines 10-12) 


Even if the above statement was voiced by Israel Velez, 
a Supervisor, who stated unequivocally in his accepted stipu- 
lation that he never even talked to Cruz on the matter, and there- 
fore it could not be considered a violation of Section 7 of the 
Act and therefore of Section 8 (a) (1). Such might occur where 
the threat would be loss of employment, or where management 
insists that strikers return to work as a condition to negotiating 


strike settlement with the Union. However the solicitation of 


individual employees to return to work is not per se a violation 


of the Act. Respondent was negotiating with the Union, so such 
a statement even if it were made could not be considered coercive , 


nor was there any threat of reprisal or promise of benefit, 
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The statement in the instant case which in itself is doubtful 
that it was made, could not be considered a threat of any kind. At 
best it could be construed as an unauthorized statement which appears 
to be unfounded, and not corroborated in any other witnesses testimony. 

No threat of reprisal or promise of benefit was apparent in the 
statement and thus cannot be construed to be a violation of Section 8 
(a) (1) of the Act. 

List nd_en ing employees to en 
demons ions designed is the Uni e iv’ 

There is nothing in the Act which would prohibit an employer from 
giving his non-=striking employees tacit permission to carry on back to 
work tactics , providing there is no proof of employer initiation or 
sponsorship. 

In the instant case, the Record is entirely barren of evidence which 
would directly involve Milstein with the right of the non-strikers to be 
informed on the best ways to get the plant back in operation at full 
capacity once again. Indeed numerous offers were made by Milstein 
to take back all the striking employees, these offers being made to the 
Insular Secretary of Labor, the Conciliation Service, and the National 
Labor Relations Board in the presence of the Union representatives. 


A huge sign stretching across the face of the Building facing the 


striking employees inscribed with the legend; WELCOME, which 


remained in front of the building for several months. 


Nowhere in the Record is there evidence that the Respondent 
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paid anything directly to Cabassa 4/, and it is irrefutable that 
Cabassa first spoke to the striking employees and that Cabassa was 
not told what to say. Violence had already occured, and is verified 
by the complaint filed by Respondent on June 10, 1964 charging the 
Union with 8 (a) (1) violations starting on or about June 2, 1964. 
This was resolved in a Decision and Order of the National Labor Re- 
lations Board 24th District and is a matter of Record. 

Because of these violations , and before such violations could 
become more serious , Respondent called the Chief of Police, the 
District Attomey, and The President of the Southwestern Industrial 
Association. Respondent asked these individuals to come to the 
factory and address the non-strikers. Respondent did not recommend 
or discuss with any of these men the topic of their talks, as éach of 


these men were already aware of the violence that had taken place. 


Such action on the part of Respondent could not possibly be con- 


strued as a violation f. - The record is clear that the actions of the 
workers in the incident of the counter-picketing was self designed, 
they were the ones on whom the attacks had already been made, so 
their spontaneous action stemmed not from being encouraged or in- 
cited to demonstrate against the striking employees , but to show by 
example that they the workers too had equal rights and thus could 
counter=picket. 

4/ Hiram Cabassa at the time of the meeting was President of an 
Industrial Association, to which Respondent belonged and paid an 
annual dues cf $100.00. The Association is motivated with ne 
ideals as its "Purpose" states. 


“THE PURPOSE OF THIS ASSOCIATION SHALL BE TO FURTHER THE 
INDUSTRIAL WELFARE OF ITS MEMBERS AND OF THE COMME aie 
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The following colloquy puts the charge in its proper 
pers pective: 
Q-iMattson: "In your statement that you hold in your hands, is 
it correct that you state there that Cabass suggested 


that the employees picket asking the strikers to 
enter? Does it say that in your affidavit’ 


A-Gonzalez: "I do not believe it says anything like that here" 

Q-Mattson: "ir. Gonzalez, will you read that sentence begin- 
ning right there and read it slowly so that it may be 
interpreted 7" 

A-Gonzalez: "It says here": «/e had the right to work like others 
had the right to picket. Then Mr. Cabassa said more 
or less the same and he suggested that we picket so 
that we can tell the strikers to corne back to work" 

Q-Mattson: "Is that what Cabassa said at the meeting 7" 

A-Gonzalez: “Yes, but what I mean to say is that he said that 
he saw no objection to what we had decided, that he 
did not object to it". (Record p.300 lines 10-23) 


Some misunderstanding stems from and because of a language 


barrier which needs to be interpreted. Seldom can such interpretation 


convey the explicit and entire meaning. It is however clear from the 


colloquy that Gonzalez did not interpret his statements the same way 
that Mattson did, as is evidenced by the questions and answers. 
There thus appears to be no substantial evidence to support the 
Boards conclusion based on the Examiners findings that Respondent 
"incited the employees to engage"-- in counter picketing and other 
activities prescribed by Cabassa as a means to get the people back 


to work. 


4/ cont. OF PUERTO RICO, AND THE OTHER MEMBERS OF THE 
COMIMUNITY. 
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It is true the Respondent paid the non-striking employees 
for the time during the two hours used by the meeting and See 
picketing, however this was common practice. All meetings con- 
vened in the factory previously and held during working hours were 
simarly handled by paying for the time consumed during such alate 
ings. Such meetings were the best means of communication espe- 
cially so because of the language barrier, and it would have been 
unfair if Milstein had not paid the workers for the time lost or if he 
would have fired any employee for such activity. 7 

There is no evidence on the record, nor could it be construed 
that Milstein authorized his employees to construct the counter picket 
signs, or to incite or encourage the action of the workers, instead a 
wave ofindignation onthe part of the non-striking employees for the 
indignities already thrust on them by the striking employees in the 
form of violence and intimidation spontaneously made them seek their 
equal rights. The tacitpermission by Milstein did nothing more ‘han 
permit these workers to give off steam and thus prevented an etniosive 
situation. This was evidenced by the perfect record of No vioience 
at. any time on the part of the non-striking employees who were at all 
times a vast majority. 

The record repeats over and over again the patience and control 


of both the Supervisors and the non-striking employees in spite of the 


continued violence and ridicule that they had to bear. This patience 


and control was ivianagements contribution to the peace instead of 


the distructive tendencies of the Union which continued. 
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g.- Enco ing and assisting i e preparation a ircula- 
tion of petition to versuade employees to repudiate the Union. 

The Examiner make much of Raymond Velez’ encouragement and 
assistance to employee Louis Ruperto in the latters endeaver to compose 


a letter to the Governor requesting his intervention in obtaining a new 


election at the plant (Decision: P.12-13, P.36, lines 1-4) and the 


Board cites this in a violation of Section 8 (a) (1) (Decision and Order 
p.4) It is difficult to see how a letter composed by a non-striking em- 
ployee even with the assistance of a Supervisor who aided by transcript 
and making copies on the office copying machine can be deemed "“inter- 
ference, restraint or coercion" within the meaning of the Act. The 
Record lacks any evidence whatsoever as to the possible effect of 

such a letter or its sicnificance, nor could the Governor do anything 
even if he were to decide the Union to be in the wrong. 

Louis Ruperto as well as others who were working during the 
strike simply wanted to express themselves to an official of the Puer- 
to Rican Government and they chose the Governor who was always 
close to the peonle, as that avenue of expression. The following 


reveals the purpose and motive behind the reasons for the letter: 


Q-Viscarrondo: "What was the purpose of writing that letter?" 


A-Ruperto:. "Because of the form, of the way the people in 
the picket line and on account of all the 
difficulties between the people that came in, 
that we were always assaulted by the Union, 
I decided to find the means through the 
Governor to see if he could resolve one thing 
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or another. Then we all got together to write 
a letter and I made the letter". 
(Record p. 559 lines 9-16) 


To restrain such action by any Government Agency in itself 


would be a most serious departure from the rights guaranteed by our 
Constitution. : 
h. - Orcanizina employee committees for.the purpose of 
king new elections to oust the Union m_the pl 
There is nothing in the Record to substantiate the claim made 
by the Examiner that the above underlined charge in his Conclusion 
(p.36, line 13-17) nor in the Boards Decision and Order subetentl= 
ating this claim; stating: "Although these matters were not alleged in 
the complaint, we adapt the findings of violations based on the fore- 
going conduct because the issues were fully litigated at the Hearing 
and these findings amply support the Record". (Record Decision and 
Order p.2) 
The only remote relevance that the foregoing charge has to the 
Record were the independent and voluntary activities of the ene 
Supervisors and employees in their activities after the plant was closed. 
This conduct cannot by any stretch of the imagination be keene to be 
employer activities violative of the Act. There is no evidence that 


Respondent engineered initiated or in any way encouraged such activ- 


ity as is so lucidly testified by Velez as he responded to: 


Q-Viscarrondo:"All of the actions that you have stated that 
you took, first when the factory was open, 
during the course of the strike, and later when 
the factory was closed, did the owners and 
Directors of this Corporation in any way 
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influence you to take these actions ?" 


"No they did not-at no time because right from 

the beginning we were warned or told that any- 

thing that we did while we were employed in the 
company, if we did anything on our own it would 
reflect on the factory, as if Mr. Milstein was 

doing it, so, as long as we were actively employed 
by the Company we could not under any circumstances 
intervene in anything regarding the Union - Our 
position did not allow it - however, after the factory 
was closed and we were ex-employees , we could do 
whatever we wished, whatever we thought best; and 
even at that time we did it without consulting or 
requesting his advice". (Record p. 48-49) 


Or as so clearly voiced by Ortiz in the following colloquy: 
Q-Mattson:"Is that a transcript of your broadcast?" 
A-Ortiz: "Yes sir". 


Q-Examiner"Let me ask you this Mr. Ortiz, did you make up the 
speech yourself?" 


A-Ortiz: “Yes sir". 
Q-Examiner "Did it cost you any money ?" 


A-Ortiz: "No, sir- it was a public service". 
(Record p.115 lines 16-24) 
Q-Viscarrondo:"And when you did appear on the radio and made 


these statements , were you in any way induced or 
forced by ir. or Mrs. Milstein to go to the Radio 
station and make these statements ?" 


A-Ortiz: "They never sent me to do that - that was the 
reason why I resigned from my obligation ~ I wanted 
to feel free to do my best efforts for the group, but 
they never told me and I never told them I was going 
to do it - I did it by myself.” 

(Record p.119 line 16-23) 


The Trial Examiner expresses himself very well albiet incorrect- 
ly in his evaluation of credability, yet it reflects his lack of understand- 
ing in the meaning of loyalty to a good purpose, which the non-striking 
employees and Supervisors expressed by their voluntary actions. 
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Thus the Trial Examiner states: "Respondent attempted to impeach 
Cannetti's testimony by portraying him as an arch-protagonist of the 


Union: 
Thus Dixon Ortiz-~----- testified that, toward the end of June 1964, 


Canetti mounted a chair in the plant and exhorted his fellow employees 
"to stop the factory" and "to leave their jobs and go out". In my opin= 
ion, Ortiz testimony, which lacks corroboration from any other witness 
in this proceeding, strains credulity and is unworthy of belief. Despite 
Canetti's asserted demonstration of disloyalty to Respondent ,------~, 
Canetti remained in Respondent's employ until December 4, 1964, when 
the plant was closed. In light of Respondent's antiunion manifestations Pr 
which punctuate this entire proceeding I cannot be led to believe that 
Respondent would have tolerated this form of insurrection by Conetti, 
if in fact it did occur. I credit Conetti's testimony". (Trial Examiners 
Decision p. 10-11 note 10/) 

The fact is that not only did this episode occur ,but tare was 
so much confusion caused by Conetti's misconduct, that the workers 
did not go back to their machines at the 1 Pivi bell, and until a meeting 
was called on the spot to quell this disturbance. It was not until about 
one hour later before the workers resumed their work assignments. 
Respondent at that time expressed great tolerance. He continued to 
employ Conetti even after Conetti admitted his intentions to stop the 


plant from operating to get the people to join the strike. To borrow the 


words of the Trial Examiner, but without including my own opinion, 
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Ortiz’ testimony needed no corroboration, it was the truth told with- 
out pretense and'far less than could have been stated. Respondent fails 
to see the light "of Trial Examiner’s accusation of anti-Union manifes- 
tatiors which punctuated the entire proceeding" .,instead Respondent 
Gid recognize the bias in the entire proceeding. It is quite simple to 
act and be tolerant if it is the way one thinks. Respondent reflected 
this not by words, but by his acts, in spite of "this form of insurrec- 
tion by Conetti", and by many other such acts. The fact that the 

Trial Examiner could not be tolerant to anothers views is amply ex- 


pressed, for no where in his formidable Record "Trial Examiners Deci- 


sion" (over 28,000 words), and on which the Board relied upon, is 


there any evidence that a single right motive or act emerged from 
Respondent. Rather the Record is clear that his Judgements did not 
stem from substantial evidence or facts but as he succinctly states, 
"In my Opinion" --- "strains credulity and is unworthy of belief" and 
further "I Cannot be led to believe that Respondent would have toler- 
ated this form of insurrection by Conetti, if in fact it did occur, I 
credit Conetti's testimony”. So it was on the Trial Examiners’ "O- 
pinion" and "Belief", and not on evidence or fact on which he reached 
his conclusion and on which the Board relied upon to reach their 
Decision and Order. 

Again borrowing from the Trial Examiner; Resrondent is con- 
vinced that in light of Trial Examiner's Pro Union manifestationswhich 
not only punctuate, but cover the entire proceeding, only further 
reaffirms Respondent that an unbiased decision could never have emerged 


(32) 


from him for he lacked the tolerance that he did not possess, nor 
could he believe Respondent did manifest such tolerance. 

There is nothing in the National Labor Relations Act which would 
require a former non-striking employee or Supervisor to remain silent. 
Absent evidence that some plot or scheme by Management to organize 
and promote vocal protests to rid the plant of Unionism or to break the 
strike, there can be no violations attributed to the Company. To hold 
otherwise would defeat a man's right to speak or protest freely on his 


own behalf and for his own benefit. 


Respondent has searched the Record to find the basis for the 


charge underlined above yet the Board states: 


"Ve adopt the findings of violations based on the 
foregoing conduct because the issues were fully | 
litigated at the Hearing and these findings are amply 
supported by the Record". (Board Decision and Order 
p.2 lines 2-5) 


Except for a meeting held at Respondents home at the insistance 


of several Insular Government Officials , who came from San Juan to 


Mayaguez, and in a conversation with them at that time, when all the 


Government contracts were already Terminated, Respondent was asked 


the following: 
"Vehat would it take to get you to open the factory again?" 


Milstein's answer was that there were ten specific points that needed 
to be cured before Respondent could open again, and operate. ' Only two 
of these points came under the jurisdiction of the Insular Government. 
(Record p.214 lines 12-25 p.215 lines 4-9) If this could be used as a 


(33) 


means of pressuring the Union in connection with i.-, then the 
following should explain the alleged pressure: 

The Officials of the Insular Government stated that in the 
matter of the two points where it could assist, that they would be 


prepared to: 


a. Remove the Union tent which was on Government property 
put there without permission. 
b. Because of the recall of the Small Business Loan which 


had been approved, disbursed and then on instructions from Washington 


recalled, that Fomento was prepared to arrange for an immediate loan 


to Respondent the sum of $100,000.00. 

c. That the other 8 points were actions on which they had no 
authority or jurisdiction because they applied directly to the Federal 
Government. 

The factory had already been closed, the meeting that was 
convened at Respondents’ home was not of his own making and his 
discussion with the Insular Government Representatives only stated 
his position. How could this be in any was construed as pressuring 
the Union to withdraw unfair labor charges against Respondent. Absent 
more substantial evidence, the conduct charged and attributed to 


Respondent as a violation of Section 8 (a) (1) of the Act must fail. 
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NEITHER THE EVIDENCE ON RECORD OF THE CASE 
SUBSTANTIALLY SUPPORTS THE BOARD'S CONCLUSION 
THAT THE TEMPORARY SHUTDOWN WAS DESIGNED TO 
DISPARAGE AND UNDERMINE THE UNION AS THE STAT- 
UTORY BARGAINING REPRESENTATIVE AND PUNISH THE 
STRIXERS FOR THEIR PROTECTED ACTIVITIES VIOLATIVE 
OF SECTION 8 (a) (3) of the ACT. 


Although in some places the language of the Board appears to 


be ambiguous, it remains clear that in the remedy of the Board: “It 
appears from these proceedings that Respondent closed down its plant 
for economic reasons in February 1965". (Decision and Order p.2)} 
This affirms only more conclusively Respondents contentions that the 
only motive for closing was not "to disparage and unermine the Union, 
to lock outits workers , or to punish the strikers", but only because 
of an economic necessity caused by a sudden and Gieacderee wage 
increase by the Government acting in its Sovereing and Contractual 
Capacity, affecting all of Respondent's fixed price Government Con- 
tracts. This is made abundantly clear by the following utterances on 
February 16, 1965 by Milstein's testimony: 


Q-WMattson:"Is it correct that as a result of the closing of 
the plant on December 7, 1964, the Federal De- 
fense Supply Agency cancelled your watery 
contract ?" 


A-Milstein: "They terminated our contracts, yes" 
(Record p. 215 line 10-13) 


Q-Mattson: "And let me ask you, Mr. Milstein is it . 
your plan or decision to terminate orsrarore 
permanently or temporarily 7" 


A-WMilstein: "At the present time it is to terminate 
permanently". (Record p. 215 line 16-18) 


Q-Mattson:" My question was as to your decision of 
December 7?" 


A-Milstein: "My decision of December 7 was to close the 
plant." 
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Q-Mattson:"Did you have any idea at that time whether it 
would be permanent or temporary ?" 


A-Milstein:"The plans were in the hands of the Defense 
: Supply Agency". (Record p.216 lines 5-10) 


On December 7, 1964 Respondent shut the plant advising the 
Defense Supply Agency of its action. The Contracting Officer was on 
vacation and was reached on December 13, 1964 and at which time 
Respondent requested the Contracting Officer to visit with him in order 
to clarify the issues which involved The Fixed Price Contracts, in 
their relation to the exhorbitant wage increase affecting those Contracts. 
If no adjustment could be made then Respondent could not continue to 
operate. However the Contracting Officer never visited Respondent 
until after the Termination of all Contracts December 22, 1964 even 
though the Contracting Officer stated that he would be down to Puerto 
Rico on the next plane. 

So on December 7, Milstein answered correctly when he stated 
that on December 7, 1964 "The plans were in the hands of the Defense 


Supply Agency”. 


Sf Further in Cross examination the specific and conclusive rea- 


son is stated, why Respondent closed on December 7, 1964. 


Q-Viscarzondo:"What was your action or your conduct once 
you got to this meeting at my office?" 


A-Milstein: "Well I had one conclusion to make and that 
was that we could not continue operating 
because we had to stop on account of the Wage 
increase just as simple as that - we could not 
afford the increase and we would either have to 
go broke or stop CRTs! before we go 
o (=} @! 
5/Refers to a leaflet (Respondent exhibit 6) which had been received 
before going to meeting on December 4, 1964 
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Q-Viscarrondo: "What reason did you have for closing?" 


A-Milstein: "The reason was the wage increase”. | 
(Record p.236 line 14-15) 


There is no evidence in the record which could support the 


conclusion that Respondent closed on December 7, 1964 except for 
economic reasons, as the prevailing condition. , 

In the first instant the direct cause stemmed from an Act of 
the Government in its Sovereign and Contractual Capacity on Decem- 
ber 7, 1965, and in the second instant by an Act of a Government 
Agency in its Contractual Capacity, by Terminating all contracts with 
Respondent on December 22, 1964, the only work that it was equipped 
to handle. Thereafter it was only by permission of the Defense Supply 
Agency, that Respondent started up again on January 11, 1965 ona 
temporary basis to finish the goods in process and only to mitigate 


damages. 
Even as it is contended in regard to the "Remedy", in the 


Boards Decision and Order "We shall order Respondent in the event it 
resumes operations"---(Decision and Order p.2-3 last paragraph) 

would fail for the Record does not substantially support the claim that 
Respondent violated Section 8(a) (3) of the Act "That the strikers who 
applied for re-instatement in October of 1964 were discriminated against 


SO as to support such a claim" 

It appears clear that the Remedy in this instant if it would ap- 
ply does not antedate October 1964, when it is claimed that the strikers 
came to apply for their jobs nor does it conclude or determine that the 


work stoppage assumed the character of an unfair labor practice strike 
(Boards Decision and Remedy p. 2 Remedy) 
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rather does the Board base its charge on "unlawful discrimination". 

It becomes evident from the Record that all of the workers that 
went on strike on June 1, 1964 were actually replaced by other employ- 
ees (Record 165 line 11 to 166 line 25) so then the "unlawful discrim- 
ination" for refusing to reinstate the economically struck employees 
and the alleged motivation of Respondent appears to be the sole rea- 
son for the conclusion that he violated Section 8 (a) (3) of the Act. 


Such a conclusion is not warranted by the Record, rather the Record 


is overbalanced with substantial evidence indicating that the applicats 


ions for reinstatement were conditioned, and thus not binding upon 
Respondent. More than this the motive and action of the Union, in 
the face of an Honorable and reasonable solution for settlement ,acted 
in bad faith, and’ by this action, no alternative was left to respondent 
but to recind his agreement to the Settlement that was stipulated with 
the National Labor Relations Board of the 24th District. 

A number of witnesses testified that on October 9, 1964 at 
closing time, when all the workers were leaving the plant, Jose Figue- 
roa and Bartolo Alicia after being instructed by Menendez to apply for 
jobs just before closing time, and were told by Milstein to return on 
Monday to apply for jobs , they immediately went to the loudspeaker 
outside the factory and beamed the following message: 


"WE ARE COMING BACK TO WORK AND THOSE 
PEOPLE THAT ARE ON OUR MACHINES WILL HAVE 
TO GO BECAUSE WE ARE COMING BACK TO WORK" 
(Record p. 151) 
Even Bartolo Alicia who continued making these announcements admitted 


saying that the company would be required to give the employees back 


their old jobs "since the job was because of unfair labor practices" 
(Record p.373-384-385) 
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When Alicia and Figueroa applied for jobs the following Mond ay, 


after Milstein had recinded the Settlement Agreement, they were 
handed a copy of the Recision and told to give it to their Leader. 
Thereafter each subsequent strike requesting reinstatement in Octo- 
ber similarly requested their jobs back, to which Respondent replied 
not untruthfully, "We are under no obligation to take you back". 
(Record p. 83 line 11-17) 


In the instant situation, the employees stated pursuant to the 
loud speaker announcements made on October 9 and prior thereto, that 
they wished to have their jobs back. Such requests, indicated condi- 
tional requests for employment to which applicants were not entitled 
absent a finding by the Board that the strike had become an deaate 
labor strike. It is uncontradicted that all of the strikers who had 
failed to return to work of June 4, 1964 had been replaced by ottier 
employees (Record p. 165-166), so the only discrimination which 
could exist would be a deliberate refusal to hire striking applicants 
for new jobs because and only because of their Union affiliation or 
connection with the strike. On numerous occasions Respondent of~ 
fered to re-employ all the strikers who were replaced after June 4,1964, 
and would have been glad to have them back, but unconditionally, 
and to their former or substantially equivalent positions. This was 


voiced clearly in the following testimony when the strikers were re- 
questing their jobs back when they applied for them conditionally in 
October. 
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Q-iMattson: "You were processing numerous applications ?" 


A-Mrs. M, "We were needing skilled workers in our expansion 
program". 


Q-Mattson:"And as a matter of fact the strikers would have 
been more skilled than others and easier to absorb?" 


A-Mrs. M. "Definitely". 


Q-Mattson: "With the new employees you would require 


different training ? 


A-Mrs. M. "These people were trained already". 
(Record P. 88 line 17-24) 


It appears ‘from the foregoing testimony that it would have been 
economically advantageous to absorb these already trained workers as 
expidiciously as was possible, however in view of their specific de- 
mands voiced and repeated over the loud speaker again and again on 
October 9 and then supplemented this with a Union leaflet which was 
distributed on October the 13th, and which distorted the facts of the 
Settlement Agreement, it was clear to Respondent that the Union had 
violated the letter and the spirit of this Agreement. Because of this, 
Respondent would have to face an insurmountable disciplinary problem 
unless this could be cleared up. It was only because of the foregoing 
that Milstein instructed Rosario Martinez to tell those striking employ- 


ees when they came to apply for their jobs back "We are under no 


obligation to take you back (Record p. 83 line 11-17) 


It is also interesting to note that a great many former employ- 
ees who had joined the strike on June 1, 1964, but had obtained work 
elsewhere also applied for their jobs back in October while they were 


employed elsewhere. The only reasonable conclusion reached by 
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Respondent in these cases was that the Union called these workers 
from their respective jobs for the few minutes that it would take to 
make their appearance at Respondent's Office, and in this way impress 
the Record. ; 

On October 12, 1964 when the two applicants appeared for 
their jobs back, Respondent handed them a copy of the letter re~ 
cinding the Settlement Agreement (Exhibit 1 F) with instructions to 
take this to their leader. This letter spelled out the reasons why 
Respondent recinded this Agreement, and as the Record shows , the 
Union attitude was one of challenge and blustering from the moment 
that Menendez, Union Official was notified that Respondent had 
signed the Agreement. | 


Q-Mattson: "You were notified on or about that date the 
employer had signed the Agreement on Octo~ 
ber 7?" 


A-Menendez:"That it was received at the Board, the signed 
document” 


Q-Mattson: "What steps did you take at that point to... 
notify the employees the terms of such 
settlement agreement?" 


A-Menendez "I came to Mayaguez the next day..no, it 
was on Friday that I came over". 


Q-Mattson:'Friday which would be October 9?” - 
A-Menendez:"Correct". 


Q-Mattson: "On that date, had you received notice whether 
or not the Regional Director had approved ‘the 
Settlement Agreement ?” 


A-Menendez:"No, on that date it had not been approved." 


Q-Mattson:"Did you at that time send any employees or 
suggest to any employees that they go to ask 
for work, on Friday October 9?" 


A-Menendez: "On Friday I did tell two employees to go and 
request their jobs". 
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Examiner:"What was the purpose of that?" 


A-Menendez: "To test the Agreement that was signed at 
the Board". (Record 396 lines 20 to p.397-~- 
15-1/2) 
Menendez also admits that he was in front of the building 


when both Bartolo and Figueroa were instructed by him to apply on | 


October 9, and that he remained there until after the Broadcasts were 
made (Record p. 397 line 16-1/2 to p. 398 line 8), yet at no time did 
he make any effort to clear up the reasons why Respondent had taken 
its position even: though on Monday October 12, he stated that he was 
aware of the recision in which these reasons were spelled out, but 
proceeded to prepare a leaflet on Saturday October 10(Respondent 
Exhibit 3) (Record p. 398 line 19-1/2-24), which hardly seems likely, 
and then because of a car failure this leaflet was not distributed to 
the stiking and non-striking employees until Tuesday October 13 
(Record 399 lines 6-25). The Trial Examiner did hit the nail on the 
head after the colloquy (Record p.399 line 6-23) as he asks "What 
difference does it make as to whether or not he (Menendez) was here 


on Monday ?” 
In the light of the events that followed, Menendez had al- 


ready made his plan. Menendez already knew that the agreement 
had been recinded, but for the moment it suited him best not to know 
this. For any other reason except as an excuse orand alibi the 
entire colloquy would serve no purpose as the Trial Examiner point- 
ed out. The purpose however becomes clear that Menendez wanted 
the strikers to follow a plan he had already laid out without explain- 
ing to them why the settlement agreement was recinded, and why 
they were not able to get their jobs back. The following testimony 
bears this out: 
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Q-Viscarrondo: "On Monday when you went to ask for work 
and Mrs. Milstein gave you the paper to 
take to your leaders , did you have the curi- 
sity to read it?" 


A-~Bartolo: "T tried to read it but I did not understand 
what it said". 


Q-Viscarrondo:"And when you gave it to Dofia Clara, did 
you ask her to tell you what that document 
said?" 


A~Bartolo "She simply gave us a resumé of what the 
paper said". (Record p. 381 line 22 to 382 
line 6) 


Examiner: “Who is she?" (Dofia Clara) 


A-Bartolo: “She is the representative of the International 
Hatters Union here in Puerto Rico". (Record 
p. 382 line 14-18) 


Q-Viscarrondo:"Then what kind of a resumé was it that she 
gave you of the facts stated in the paper?" 


A-Bartolo: "The resumé that she gave us was that the 
Company was not obliged to give us back our 
jobs because we used to speak over the loud 
speaker ~- after that I do not remember anything 
else". (Record p. 383 line 13-17-1/2) 


So Menendez's plan was not to inform the strikers of the 


reasons contained in the recision. He did not attempt himself to 

clear up the matter of the Loud speaker announcements and the specific 
statements that were made which he knew were the cause of the re~ 
cision. He admitted that he heard these statements on October 9,1964, 
yet he did nothing. Instead he did round up those employees ‘who 

were still on strike, as well as many who had already found employ=- 
ment elsewhere instructing them to apply for their jobs back. ‘There 

is no further evidence in the Record that Menendez ever again 


attempted to find a solution. The Record is clear that Respondent met 


with the National Labor Relations Board not long after the Settlement 


Agreement was recinded in a further effort to resolve this same matter, 
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but to no avail. (Record p.274 line 24 to p.275 line 25) 
Respondent did not then violate Section 8 (a) (3) of the Act 
by denying re-instatement to those strikers who applied during Octo- 
ber and did not discriminate against them because of their protected 
adtivities , but because the Union by its acts abrogated the letter and 
the spirit of the Settlement Agreement. The sole intent was to be the 
vehicle to get the striking employees back to work harmoniously. 
This was expressed in Respondents letter (Respondent Exhibit 13) 
stating: "We sincerely hope that this settlement Agreement will re- 
solve the matter beneficially for all concerned". It was further spel- 
led out in this Agreement as follows (General Counsel Ex 1E) 
IT IS HEREBY STIPULATED AND AGREED AS FOLLOWS: 
A. THE COMPANY DOES NOT, BY THE EXECUTION 
OF THIS AGREEMENT, ADMIT THAT IT HAS VIOLATED 
THE ACT, OR THAT IT HAS ENGAGED IN THE ACTS OR 
CONDUCT ALLEGED IN SUCH AGREEMENT, NOR IS 
THE EXECUTION OF THIS AGREEMENT TO BE INTER- 
PRETED AS CONSTITUTING A FINDING BY THE BOARD 
OF A VIOLATION OF THE ACT. 

Thus the 8 (a) (3) Charges filedand the remedy required by 


the Board must fail because the evidence does not support the con- 


clusions reached. 


6/ During October when the striking employees were sent to apply for 
their jobs back, about half of them had found employment at other 
jobs. There were then about 20-25 striking employees outside and 
324 non-striking employees inside working. 
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NEITHER DOES THE EVIDENCE ON RECORD 
SUBSTANTIALLY SUPPORT THE BOARD'S 
CONCLUSION THAT RESPONDENT VIOLATED — 
8 (a) (5) BY UNILATERALLY FORMULATING 
AND AWARDING MERIT INCREASES. 


In the Board’s (Decision and Order p.2), based on the 


Trial Examiners (Decision p.38), concludes that Respondent refused 
to discuss with the Union the award of merit wage inceasees by 
"insisting that the subject was a management prerogative". The evi~ 


dence indicates that Merit Increases were given to non-striking employ 


ees pursuant to a company policy in effect for several years prior 
(Record p. 595-596) but that sometimes in August the Union leamed 
about this and filed 8 (a) (5) charges against Respondent on August 26, 
1964. Manuel Menendez, the Union's representative at the bargaining 
table, first states that no discussions were undertaken during the 
bargaining sessions for May, June, July and August (Record p.386-390) 
as follows: (May 19, 1964 session) , 


Q-Mattson:"At that meeting was there anything discussed 
by the Union and the Company about Merit 
increases ?" 


A-Menendez:"No" (Record p. 387 lines 15-17) 


Q-Mattson: In any of these meetings May or June, did the 
Company at any time explain to the Union the 
Merit Increase system and ask the Union if it 
had any objection to that system?" : 


A-Menendez: "No". (Record p. 388 lines 16-1/2-20. 


(July 14) Q-Mattson: "At any time, did the employer tell you about 
the IMerit Increases or ask that they continue with 
the Merit Increases ?" 


A-iMenendez: "No". (Record 389 line 13-16) 


Q-Mattson: "Thereafter when you finally met on Sept. 9 
were Merit Increases discussed?” 


A-Menendez:"Very much indeed". (Record p. 391 rer 
10-12) 
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The Union had already filed Charges without ever advising 
Respondent as voiced by the above testimony and also claiming that 
the subject of Merit Increases was never brought before his attention 


until: 


Q-Examiner: "Tell me this, did you know that the Company 
had given Merit Increases at any time after the 
certification ?" 


A-Menendez: "Just before I filed the complaint. At the time 
I filed the complaint I was told by the people in 
the plant that they were being given increases". 


As it had been the practice over the years to grant Merit 
Increases, it was well known to Menendez long before charges were 
filed yet he claims that he learned about Merit Increases "Just before 
I filed the complaint"., yet later after Tourella, attorney for Respondent 
testified regarding Merit Increases Menendez is called back to correct 


some of his earlier testimony and here the Record becomes entirely con- 


fused (Record p.658 line 15 to p. 659 line 13) except that at least he 


admits that Merit Increases were discussed at a meeting “on June 30 


or at the next meeting on July 14". 


Tourella on the other hand stated categorically that on June 
30th, 1964: 


“also that specific managements’ right clauses does contain 
a particular part, where management is given the right to 
make Merit Increases, among other things. That clause was 
discussed and accepted by the Union, and was so marked by 
me with an OX, which was the proceedure and system used 
by us". (Record p. 433 line 22 to p. 434 line 2) (Respondent 
Exhibit 11) 


Prior to the filing of the unfair labor practice charge on 
August 26, 1964, which alleged a refusal to bargain on the matter of 


Merit Increases , there is no evidence on the Record to indicate that 
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the matter was in any way “under negotiation". According to Me- 


nendez, the Union Negotiator, the matter was never discussed. Be- 
cause of this fact, and because of the fact that such increases had 
been granted in prior years, (Respondent Exhibit 14) it could well have 
been an unfair labor practice to withold such merit increases from the 
people (employees), however the matter was discussed and resolved 
long before the charge was filed. This does not preclude that until a 
contract was signed the subject could not be brought on the table again 
and in fact it was discussed again at the insistance of Respondent 
starting with the Bargaining sessions of Sept. 9 and after charges had 
been filed and again discussed at a meeting on September 16, 1964. 
(Respondent Exhibit 10-11) This subject was never brought up again 
and in fact the Union broke off further collective bargaining negoti- 
ations having reached an impasse on Se ptember 16, 1964. The next 
request for a collective bargaining session came after the plant closed 
on December 7, 1964. 

If the charge stems from the Respondents unilaterally for- 
mulating and granting Merit Increases, then the charge fails, Ee at 
the time of the charge August 26, 1964 according to testimony, grant- 
ing of Merit Increases was agreed upon during collective bargaining 


session of June 30, 1964 even though denied by Menendez. 


7/ The following comment by Smoke, Assistant to the President Alex 
Rose, who attended the September Bargaining Session stated: "We 
will stop you by whatever means we can, economically, politically 
or any other way, but we will stop you". (Hatters Union) 
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merit increases, after August 26, 1964, then the charge fails also as 

at the other two subsequent collective bargaining sessions September 

9, 1964 and September 16, 1964, the Union failed to state their posi~ 
tion awaiting outcome of the charges filed on August 26, 1964 (Respond- 
ent Exhibit 10-11) 

During this entire period Respondent was ina dilemma. On 
the one hand; if it failed to pursue the method of employee compensation 
it practiced in the past, by granting merit increases according toa 
prescribed previous plan, it was subject to both the National Labor Rela- 
tions Act violations and local Puerto Rican Labor violations. On the 
other hand if Respondent continued on the same basis of past perform- 
ance and even though there was a charge filed by the Union for failure 
to bargain in respect to rates of pay, wages etc, that this charge was 
not factual or true, and would be resolved in favor of Respondent. 

This the Board agreed to also as the Record states: 


"However, we find it unnecessary to decide whether 
Respondent otherwise violated Section 8 (a) (5) as 
found by the Trial Examiner (Decision and Order p.2) 


The charge then of unilaterally formulating and awarding 
merit increases allegedly arose from the Hearing held February 15, 
1965 and not from the charges filed August 26, 1964. Here it cannot 
be said that the Record with any substantiality proved that the 
formulating and unilaterally granting iMerit Increases by Respondent 
was a violation of 8 (a) (5) of the Act. From the Record, the reverse 
can be argued. That the Union violated Section 8 (a) (5) of the Act 


for failure to bargain on the very subject of Merit Increases 


(Respondent Exhibit 10, Meeting September 9, 1964. ) 


B. THE STRIXE AND THE COMPANY'S REACTION (NLRB br.4-5) 

Antonio Aviles was discharged by Respondent for valid reasons, 
as found by the National Labor Relations Board 24th. region, and con- 
firmed by the National Labor Relations Board Washington D.C. Case 
No. 24-Ca-1941. The charge was dismissed. Nevertheless the strike 
having been instituted by the Union because of Respondent's failure 
to re-hire this same Antonio Aviles did not end on July 6, 1964, when 
the Regional Director in his letter to the Union stated: "The investiga- 


tion has failed to reveal evidence that employee Antonio Aviles was 


discharged for reasons related to his membership in or activities on 


behalf of your Labor organization" .---"I am therefore, refusing to issue 
complaint in this matter". 

This matter was brought to review before the Board in Wa- 
shington, D.C. by the Union, according to (Section 102.19) of the 
Board. Rules and Regulations. On August 24, 1964, the Appeal failed. 
“This office sustains the ruling of the Regional Director", It was con 
cluded that, under the circumstances disclosed, including the absence 
of evidence of independent 8 (a) (1) violations on the part of the Com- 
pany, insufficient basis existed for a finding that the termination of 
Avile’s employment was attributable to any consideration other than 
his entry into the plant through the side entrance after peeite been 


worned by the President that such action would be deemed grounds for 
discharge." 
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It was not until August 14, 1964, that the first 8 (a) (1) 
complaint was made by the Union. 

On June 8, Crimilda Acosta decided to return to work, but 
she was replaced before that time. (Ex 5) (NLRB brief p.5-6) 

Instead of entering the office to re-apply, Acosta entered 


the building through the freight entrance. "Through the back gate" 


(Tr 364) When she was called to the office by her Supervisor, who 


had no authority to hire or re-hire anyone, to talk to Mrs. Milstein, 
Acosta states: "Then Mrs. Milstein was there and she told me;"I 
am very sorry but I already have an employee in your place." While 
Acostas' testimony was somewhat contradictory as to the time she 
entered, when and if she actually started to work, is of little import- 
ance. Whether she came back to work at the suggestion of Israel 
Velez, her former Supervisor, or not, she knew that she first had to 
re-apply, obtain a time card and be assigned a specific job. This 
she did not do, so the fact that she entered the building long before 
the Supervisor even came to work, and even if as she stated, "I had 
already given work to one lady, 1/ and I was waiting for him to 
return”, meaning Israel Velez returning for the office to report that 
Acosta was in the factory. (Tr 359 line 9-10) 


By June 8th, several of the employees who had returned to 
work, after they had joined the strike on June lst. were placed back 
on their jobs immediately because their particular jobs had not yet 


n - Due to the disruption caused b ike the balance 
1/ CONT. 
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in the factory output operations had to be adjusted before additional 
employees cculd be rehired if they came to apply for their jobs again. 
In the case of Crimilda Acosta ,being unskilled, she was quickly re- 
placed. 

If it is true that the nex time Israel Velez happened to meet 
Acosta, several weeks later, he knew that the Company now could use 
her, So in this conversation it is alleged that he asked her to re~apply. 
The statement Acosta attributes to Velez is a matter of speculation 
when she states: "He said that I could return, that that was like a pun~ 
ishment that irs. Milstein had given to me", and when she was ques~ 
tioned further "Did he say what the punishment was ?", she anwered 
"No". (Br.p.361 line 25, to p.362 line 6) 


In view of Israel Velez' testimony on the same subject and 


with no cross examination by Mattson, Trial Attorney, it would appear 


that the charge of discrimination against Acosta stands not on sub- 


stantial evidence but on unsupported claims of one witness, and with- 
out even the benefit of cross examination of the one witness who was 
closely related to the incident. The National Labor Relations Board of 
the 24th. District thought so too because it stipulated 2/ (Respondent 
Ex P 6) “Make Crimilda Acosta whole by payment to her of $37.20 less 
the customary payroll deductions , which sum represents the amount 
of earnings suffered by her during the period from June 8 to 12 , 1964, 
inclusively, by reason of her discriminatory discharge". | 

In the first place this was an economic strike, and the 
stri m had _ been replaced after she failed to app: wi 
1/ Giving work out consists of moving a small bundle from one area 


several feet away to another operator at a sewing machine instead of 
the operator getting up from her machine to obtain her own work. 


2/ This was the only monitary consideration $34.20, that was claimed 
in the affirmative action to be taken by respondent in the settlement 
agreement which was recinded. 
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on June 4, 1964, having already received a letter stating that Respondent 
would take such action. (Res. Ex 4(Tr p. 358 lines 4~6) 

In the second place this was not a "discriminatory discharge” 
but a stipulation "not to be interpreted as a finding by the Board as a 
violation of the Act." The reason Acosta was nor re-employed at that 
time that she applied, was that she was replaced, and could not at the 
moment be fitted into the operation. This becomes very clear as she 
testifies that about two weeks later she again talked to the same super- 
visor Israel Velez and he then is quoted as saying; "He asked me when 
I was going to return to the job" and then she answered "That I was not 
going to return because I was too shamed the last time, that I did not 
want to go through that again". 

Thus according to her own statements , she was offered a job 
two weeks after she first applied. The first time she applied, Mrs. 
Milstein told her that she was sorry, but at that time June 8, 1964 her 
job had been replaced, and the second time Acosta rejected an opening 
which was offered to her when work became available. 

Acosta was "shamed" for her own reasons but not because of 
what the Company did. 


E. THE COMPANY TEMPORARILY CLOSES ITS PIANT (NLRB 
Brief 12) 


Respondent denies that it "received FIRSTa notice of new 


unfair labor practice charges and later that same day, a copy of a 


leaflet, circulated by the Union". 

Respondent became aware of a letter on December 4th written 
by the Director of the National Labor Relations Board (Govt. Ex 1M) 
4th paragraph which states: "A complaint therefore will be issued on 


(E) 

the charges in Cases Nos. 24-CA-1980 etc., unless the matter is 
settled with this office at this time". December 4th at 10:30 A.M. was 
the time fixed for the meeting, and that failure to appear would be 
construed as a decision on Respondents" part not to settle the charges, 
in which case the complaint will be issued without further notice. 

The facts in the matter are: 

1. The letter dated December 1, 1964 was received at 10 AM 
of the morning of December 4, and was not postmarked. Even the copy 


of the letter addressed to Attorney for Respondent inscribed with a 
street address was placed into an envelope with Respondents Box no. 
with no other identification or post mark. The copy of the letter plain- 


ly had the following typed inscription: 
Frank Vizearrondo Esq. 
15 McKinley Street 
Mayaguez, Puerto Rico. 


The original letter and envelopes as well as the copy of 
letter and envelope indicate that something went awry and this evidence 
becomes significant in the light of later events. 

2. Respondent phoned the Regional Director on December 4th 
immediately after receiving this letter at 10 AM (Tr p.616 line 14, to 
P.618 line 18) Mr. Mattson objects to the relevancy and materiality of 
the Testimony (Tr p.617 lines 13-14, yet it was very material and 
relevant. Mr. Milsteins' testimony in this matter was never contested. 

3. After Compton agreed to wait till "next week when I could 
make arrangements", because of the conflicting meeting which he must 


have been aware was taking place, and which was called for the same 


day and almost the same hour in Mayaguez by the Concialiation Service 


(Tr 617 lines 16-10), and before taking any formal action, the following 


happened: 


(F) 


4. Instead of “waiting until a meeting next week" to mail the 
formal complaint, and after speaking to Milstein at 10:30 AM, the 
morning of December 4,the formal complaint was sent Registered iviail 
carring Registration #236 Dated San Juan December 4, 1964, and re- 
ceived in the Mayaguez post office on Saturday December 5, 1964, 
however Milstein did not learn about this till the morning of December 
7, after the factory was closed. 

4/ In view of these circumstances the Board, by assuming 
that Respondent received "FIRST" the new charges by the National La- 
bor Relations Board and then the leaflet from the Union claiming credit 
for the increase, as the reason that Respondent closed its plant, was 
the fatal error.! This could not be further from reality or the Truth. 
Thus by relaying on this error for the motive in the Respondents’ action, 
the Board resolved that the Company was in violation of 8 (a) (1) (3) 


(5) of the Act: 


"BY temporarily shutting down its plant and 
locking out its employees from December 7, 
1964, to January 11, 1965, in order to dis- 
parage the Union as a statutory bargaining 
representative and to punish the striking 
employees for their protected activity" (NLRB 
brief p. 32) 


There is no evidence in the Record to support this Decision 


"The Board found the real motivating cause was Milstein’s desire to 


remove the Union as the bargaining representative". (NLRB brief p.32) 


@/ On december 4, 1964, Milstein received first a notice of new unfair 
labor charges , and later the same day, a copy of a leaflet, circulated 

by the Union, announcing that a Department of Labor Committee 
responsible for the local minimum wage requirements had been determined 
that the Company's minimum wage should be raised." (NLRB brief p.12) 


(G) 


"The haste with which Milstein made the decision to close 
hardly comports with the careful analysis of the Company's ‘economic 


position, but rather suggests a reaction against what Milstein Must 
have regarded as a double Union advance". (NLRB Brief p.33) 


This can be no more than supposition, certainly not fact. 


or as is further stated: 

"Indeed, if the determination to shut down had been based 
Primarily over the change in the Minimum Wage, it is difficult to under- 
stand (underlined our emphasis) why Milstein adamantly refused to 
talk about the closing with the Union, since the Union was clearly in 
a position to assist 5/ Milstein in getting the change recinded or mo- 
dified" (NLRB brief p. 33). 

If it was the "difficulty to understand", as the Board states, 
was any attempt made by it to find out?, and how could the Union 
assist "in getting the change recinded or modified" ?, on an action of 
the Government in its Sovereign and Contractual Capacity in a ruling 
of the Fair Labor Standards Act, an Act of Congress ? 

The fact remains that the circumstances surrounding this case 


were never investigated by the Board. Instead they relied on suppo- 


sition, speculation, misunderstanding, and failure to comprehend, 
rather than to rely on fact and substantial evidence. 
The facts in the matter were: 
That the Govemment in its Sovereign and Contractual 
in one instant b trib’ h i 


(NLRB brief p.7)3/ The meeting in which Cabassa attended took 
place on or about June 12, 1964, and the letter sent to the Governor 
was on August 5, 1964, yet the inference to be drawn according to 
the comment (ibid) , is that the two actions were simultaneous . One 
action had absolutely no relation to the other. 


(H) 


action taken by Respondent on December 7, 1964, by withholding and 
then withdrawing a Small Business Administration Loan after the Loan 


had been approved, all the conditions of the Company met, the check 


disbursed on October 20, 1964, and then withdrawn on October 23, 
1964 without any explanation to Respondent. When the Administrator 
in Puerto Rico was confronted by Milstein for the reasons why the Loan 
was withdrawn, he answered: "That he had received a phone call from 


Washington on October 23, 1964 to withdraw the Loan" and when 


Milstein pursued in his quest for a reasonable answer from him, he 
stated: "It was purely political and that we would get it shortly". The 
amount of the Loan was $95,000.00. 

The money was borrowed to pay for Machinery and Equipment 
to fill Government Defense Supply Contracts. 

This action together with the unconscionable wage increase 
imposed on the Company, and applicable only to this Company at the 
Wage Hearings of the Fair Labor Standards Act became known to Res- 
pondent on December 4, 1964. It was not difficult for Milstein to 
make a decision to close on December 7, 1964. 

Respondent was awarded over $3 ,000,000.00 in Defense 
Supply Contracts, all subject to the Walsh Healy Act, and all at 
fixed prices , won by Respondent in competitive bidding, as the lowest 
Qualified Manufacturer. The Labor cost in these contracts were 


5/ Manuel Menendez, the Union Organizer and strike leader at the 
Company's plant was one of the Nine man committee at the Wage 
hearings of The Fair Labor Standards Act which had the Authority to 
increase wages in the Industry. 


(i) 


estimated to be over $1,000,000.00, and were subject to the increase 
of 24%, and in addition this increase would have to be applied to all 
fringe benefits. 


Before the VW/age Committee met, the Department of Labor was 


well aware of the facts in this Case, because they made special effort 
to obtain the Data and Information from the Defense Supply Agency. 
This information was printed in their "Blue Book", and official document 


wherein was contained: 


"DATA PERTINENT TO A REVIEW OF THE MINIMUM WAGE RATED ESTAB- 
LISHED UNDER THE FAIR LABOR STANDARDS ACT IN THE MENS AND 
BOYS CLOTHING AND RELATED PRODUCTS INDUSTRY IN PUERTO RICO". 

6/ Respondent was listed in this document as a company in 
the General Classification" 

Notwithstanding this information, and knowing that any price 
increase in labor subject to the provisions of the Fair Labor Standards 
Act would not relieve the Contractor of his Contractual obligation 
under the Walsh Healy Public Contracts Act, the wage committee er- 
ror in its action, by becoming the vehicle to increase wages without 
consideration for the fixed price contracts that the Contractor was 
obligated to furnish the Defense Supply Agency without relief. 
Although acting under the Guise of the Fair Labor Standards Act the 
proceeding usurped the Authority of the Secretary of Labor, who was 
responsible to fix prices in actions of the Walsh Healy Act, and thus 
denied the Contractor the relief he needed. 

6/ Respondent was removed from the “General Classification”, and an 
entirely separate classification was assigned to this company alone 
and styled it "Military Style Hat and Cap". By doing this it was able 
to affix to the one Company a 24% wage increase without affecting 


any of the others in the "General Classification", who then received 


a 4.8% increase. 
Case No. 19,219 was brought before this Court in this matter but because 
of late filing, it was Dismissed, and the Merits were never heard. 


@) 


The total costs to Respondent by the wage increase would 
have been overwhelming .This increase together with the fact that he 
was now unable to pay for the additional Machinery and Equipment 
which was necessary and required for the fullfillment of the Defense 
Supply Government Contracts , was the reason Respondent was com- 
pelled to close on December 7, 1964. 

Instead of getting these facts first, the Board chose to rely 
on theory, speculation, hearsay, supposition, but not on the facts 
as well as the substantial evidence required to prove by acts and not 
by words how they reached their conclusions. 

NLRB SUIVIMARY OF ARGUIMENT 1V 

It is stated that; (NLRB brief p.20-21), and argued: 

"the timing and other circumstances of the shutdown, 
particularly the fact that Milstein waited until just before a higher 
minimum wage went into effect to reopen the plant, further demonstrate 
that the December closing was not economically motivated". 

Respondent closed for economic reasons on December 7, 
1964, On December 22, after the Contracts were terminated by the 
Government, confirmed by letter and telephonic conversation with the 
Defense Supply Agency stated as follows: 


"You are hereby given notice that your right 
to proceed with the above listed Contracts is 
hereby terminated in its entirety pursuant to 
the provisions of the above "Default Clause” 
(8 (a) (ii) of the General Provisions; entitled 
“Default” 


¥. Respondent was peptone in the General Classification at the 
e Hearing of the Fair Labor Standards Act by Counsel but was never 


7, 

‘a 
advised, or became aware that he was removed from this classification 
until it was too late to appear, or be prepared for this turn of events. 


8/ NLRB brief (J.A.62; Tr 249-250) There is an exchange of letters 
fully explain the position of the DSA and Respondent which was offered 
to eliminate speculation (Tr p. 249 lines 18-21) 


(x) 

This information was at all times available to the National 
Labor Relations Board, and if fact there is substantial evidence that 
their office was in direct communication with the Defense Supply 
Agency on several occasions in this specific matter, yet persist in 
spite of the information they had, to speculate with the reasons why 
Respondent closed on December 7, 1964, and opened again on Janua- 
ry 11, 1965, by stating: "the timing, and other circumstances", 
of which they made no account whatsoever. 

It is further argued that: "Allthough Milstein said his 
purpose was only to complete unfinished work which was then on hand, 
the Company continued to submit bids on Government ee , and 
Milstein said he would remain in business if he could obtain such 


Contracts". (NLRB Brief p. 21) 
After December 22, 1964 Respondent could do nothing more 


that be directed by the Defense Supply Agency in its actions as it 
pertained to the cut work and work in process. The manufacturing 
capability of Respondent, because he was designed and equipped for 
the Manufacture of specific Government hats and caps, had no other 
choice but to bid on and manufacture only such items it abit make, 


if it were able to do so. 


On January 8, 1965, Respondent had already appealed the 


Decision of the Defense Supply Agency for their Default Termination 


with the Armed Services Board of Contract Appeals. 
During the period from December 22, 1964, and February 5, 


1965, Respondent was permitted to bid on Invitations , and’ did bid 


(L) 


three (3) invitations released for the repurchase of those items 
that were Terminated at Respondent. 

10/ In the Governments" Termination letter December 22, 
1964, the following will explain why Respondent bid on several in- 
vitations as long as he remained on the Qualified Manufacturers List: 


11/ "The Government reserves the right to procure 
the undelivered supplies required by the above 
listed Contracts on the open market against 
your account and to hold you liable for any 
and all excess costs occasioned by such re- 
purchase, including costs incurred as a result 
of inspection, transportation, etc. In addition 
to charging your account for such excess costs, 
the Government reserves all rights and remedies 
provided by law under the Contracts”. 


12/ Respondent was led to believe by Representatives of 


the Defense Supply Agency during their visit in Mayaguez from January 
4, 1964 to January 14, 1964, and after the Termination, that Respondent's 
Appeal, because of the extenuating circumstances, and the adverse 
affect it had on Respondent, that the Appeals Board would give this 
case Serious consideration. So it was natural then that once this was 
resolved, he could remain in business. 

While Respondent was low bidder on each of the three (3) 


invitations to bid, his bids were rejected as non-responsive, and so 


the awards were made to others, the excess costs thereby being 
chargeable to Respondent. 


10/ Respondent was removed from the Qualified Manufacturers list at 
the Direction of this Agency in Washington to the Defense Supply 
Agency in Philadelphia (exchange of letters and transcript of QMLB 
hearing in Philadelphia available) 

11/ Excess costs for the only 3 of 6 contracts re-purchased totaled 
in excess of $180,000.00 

12/ The briefs and reply briefs are now before the Armed Services 
Board of Contract Appeals awaiting their Decision (Case No. ASBCA 
20310) 


(M) 


It is argued that: "Also the Company did not take steps 2 
such as liquidating its assets , which would indicate it intended 
permanently to discontinue operations". This reaches the conclusion 
that: "Thus it appears that the action in closing the plant was prima- 
rily a tactical maneuver to force the Union's ouster so that the Com- 
pany could resume production unhampered by any duty to negotiate 
wages and working conditions. Plainly, such conduct violates 
Section 8 (a) (1) (3) (5)". (NIRB brief P. 21) 

Again the reliance is on supposition and speculation instead 
of evidence and fact. The facis available at all times were that there 
were practically no assets except Machinery and Equipment on which 
there was a chattle Mortgage held by the Small Business Administra- 
tion. That its only other assets was funds being withheld by the 
Defense Supply Agency as Security for the excess costs accrued to 
Respondent resulting from the re-purchase of the supplies in the 
terminated contracts. The other disposable assets were being liq- 
uidated in an orderly fashion and according to the restrictions of an 
injunction obtained by the National Labor Relations Board (NLRB 
Brief p. 17, 5/), to pay current necessary expenses , Respondent 


desiring to keep all intact untill all of the massive litigation is 


completed, This information was at all times available to the Natio- 


nal Labor Relations Board, yet here too they relied on hearsay and 


belief instead of evidence. 
In the Motion in this Court the National Labor Relations 
Board in their Petition for Preliminary Relief, and heard on August 
18, 1966 in this same Case No, 20,235, the petitioner states: 
"The Board alleges on knowledge and belief that the Com- 


pany is currently negotiating for the sale of its Machinery". 


(N) 


This could not be proved be it_ was neither fact ni th 


It is interesting, in the light of the argument it used in the 


proceeding, petitioning the Court for Preliminary Relief as it states: 


"Accordingly, the Board believes that, before 

the Board's order can be enforced and the claim 

for back pay satisfied, the Company may liquidate 
and distribute its assets. Accordingly, appropriate 
injunctive relief is necessary to prevent dissapation 
of the Company's assets and to thereby ensure that 
the violations found are effectively remedied". 


and then in this present instant it serves the Board to argue in the 


Teverse: 


“That the Company did not take steps such as. 
liquidating its assets, which would indicate it 
intended permanently to discontinue its operations. 
Thus, it appears that the action in closing its plant 
was primarily a tactical maneuver to force the Unions 
ouster so that the Company could resume production 
unhampered by any duty to negotiate wages and 
working conditions. Plainly, such conduct violates 
Section 8 (a) (1) (3) and (5) of the Act. (NLRB brief 
p. 21) 


(48) 


CONCLUSION 


Respondent respectfully submits the foregoing and prays 


that this Court set Aside the Boards Decision and Order thus giving 


it impetus to again pursue its former endeavor, and without the 


restrictive impositions defined in the Boards Remedy. 


Southland Manufacturing Corp. 


Morris J. Milstein, Pres. 


October 12, 1966 
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STATEMENT OF QUESTIONS PRESENTED 

The questions presented in No. 20,086, which arises out of 
the Union's petition for review, were formulated in a prehearing conference 
stipulation and are set forth at p..1 of the Joint Appendix. 

The questions presented in No. 20,235, which arises out of 
the Board's petition for enforcement, are: 

1. Whether substantial evidence on the whole record supports 
the Board's findings that the Company violated Section 8(a)(1) of the 
Act by threatening employees with reprisals for joining or assisting 
the Union and by engaging in other conduct tending to interfere with, 
coerce or restrain employees in the exercise of their rights under the 
Act. 

2. Whether substantial evidence on the whole record supports 
the Board's findings that the Company violated Section 8(a)(3) and (1) 
of the Act by unlawfully refusing to reinstate Acosta and 49 other 
striking employees who unconditionally offered to return to work in 
October 1964. 

3. Whether substantial evidence on the whole record supports 
the Board's findings that the Company violated Section 8(a)(5) and (1) 
of the Act by unilaterally formulating and awarding merit wage increases 
over the objections of the Union. 


4. Whether substantial evidence on the whole record supports 


the Board's findings that the Company violated Section 8(a)(1), (3), and 


(5) of the Act by temporarily shutting down its plant and locking out 
its employees from December 7, 1964 to January 11, 1965, in order to 
disparage the Union as the statutory bargaining representative and to 


punish striking employees for their protected activity. 
(1) 


Statement of questions presented . 
Statement of the case ..--+-+++ 
I. The Board's findings of fact 
A. The Union wins the election despite 


threats by the Company .---+-+-:+ > 
B. The strike and the Company's reaction . . 
C. The Company refuses to bargain about merit 
increases ...-+-+-+-:-s f .% 
D. Milstein repudiates a settlement agreemen 
and refuses to reinstate the strikers... . 
E. The Company temporarily closes its plant... 
II. The Board's conclusions and order . 
Summary of argument ... .- ‘ 
Argument... .- 
I. Substan 
supports the Board's findings that the Company 
violated Section 8(a)(1) of the Act by 
threatening employees with reprisals for 
joining or assisting the Union and by 
engaging in other conduct tending to coerce, 
interfere with, or restrain employees in the 
exercise of their rights under the Act ... - 
IL. Substantial evidence on the record as a whole 
supports the Board's findings that the Company 
violated Section 8(a)(3) and (1) of the Act 
by unlawfully refusing to reinstate Crimalda 
Acosta on June 8, 1964, and by unlawfully 
refusing to reinstate Acosta and 49 other 
striking employees who unconditionally offered 
to return to work in October 1964 .....-- 


III. Substantial evidence on the whole record 
supports the Board's findings that respondent 
violated Section 8(a)(5) and (1) of the Act 
by unilaterally formulating and awarding merit 
increases over the objections of the Union .- . 

Iv. Substantial evidence on the whole record 
supports the Board's findings that respondent 
violated Section 8(a)(1), (3) and (5) of the 
Act by temporarily shutting down its plant and 
locking out its employees from December 7, 1964, 
to January 11, 1965, in order to disparage the 
Union as statutory bargaining representative 
and to punish the striking employees for their 
protected activity .. 


Vv. The Board did not abuse its discretion 
either in limiting backpay or in declining 
to find respondent also violated Section 
8(a)(5) of the Act by refusing to bargain 
about future plant closure and reopening 

Conclusion 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 20,086 


UNITED HATTERS, CAP AND MILLINERY WORKERS 
INTERNATIONAL UNION, AFL-CIO, PETITIONER 


Vv. 


NATIONAL LABOR RELATIONS BOARD, RESPONDENT 


No. 20,235 
NATIONAL LABOR RELATIONS BOARD, PETITIONER 
v. 


SOUTHLAND MANUFACTURING CORP., RESPONDENT 


ON PETITION TO REVIEW AND ON PETITION TO 
ENFORCE AN ORDER OF THE NATIONAL LABOR 
RELATIONS BOARD 


STATEMENT OF THE CASE 


No. 20,086 is before the Court upon petition of the Union 


to review portions of an order of the National Labor Relations Board 
issued against Southland Manufacturing Corp. on April 1, 1966, ‘pursuant 
to Section 10(c) of the National Labor Relations Act, as amended (61 Stat. 


136, 73 Stat. 519, 20 U.S.C., Sec. 151, et seq.). The esas Wa Sas 
pee 
and order are reported at 157 NLRB No. 111 (J.A. 2-91 ). 


lf “J.A." references ere to the Joint Appendix. "Tr." references are 
to the original transcript which has been reproduced pursuant to 
an order of this Court. References preceding a semicolon are to 
the Board's findings; succeeding references are to the supporting 
evidence. : 


In No. 20,235, the Board has petitioned for enforcement of 


its order. The cases have been consolidated for the purposes of 


briefing and argument. This Court has jurisdiction of the proceeding 


under Section 10(e) of the Act. 


I. THE BOARD'S FINDINGS OF FACT 

Briefly, the Board found that the Company violated Section 
8(a)(1) of the Act by threatening employees with reprisals for joining 
or assisting the Union and by engaging in other conduct designed to 
disparage the Union's representative status and to interfere with 
concerted activity protected by the Act. The Board further found 
that the Company's unlawful denial of reemployment to Crimalda' Acosta 
and its subsequent refusal to rehire Acosta and 49 other striking 
employees violated Section 8(a)(3) and (1) of the Act. Additionally, 
the Board concluded that by temporarily shutting down its plant and 
locking out its nonstriking employees for discriminatory reasons, the 


Company violated Section 8(a)(1), (3), and (5) of the Act. Finally, 


the Board found that the Company unilaterally formulated and granted 


merit increases during contract negotiations, in violation of 
Section 8(a)(5) and (1) of the Act. The evidence upon which the Board 


based its findings is summarized below. 


A. The Union wins the election despite threats 
by the Company 


The Company's plant is located in Mayaguez, Puerto Rico, where 
during relevant period it was in the business of manufacturing military 
hats and caps under contracts with the Department of Defense. The 
Company's principal officers are Morris Milstein, president, and his 
wife, Bertha, vice president (J.A. 5; Tr. 80, 188). In March 1964 
the United Hatters, Cap and Millinery Workers International Union 
(AFL-CIO) began a drive to organize the Company's production and 
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maintenance workers. In response to the Union's efforts, Morris Milstein 
assembled his employees and told them that they "did not need a union 
to back /them/ up and if /they/ turned /their/ backs on him he would 
be obliged to close the factory and go back to New York.” Milstein 
also said "that he came to Puerto Rico to make friends but that he 
had realized that his friends were betraying him and that if his friends 
betrayed him he would be obliged to close up and leave" (J.A. 7; Tr. 314, 
342-343). A Board-conducted representation election was held on 
April 2, 1964. On that day, the employees were addressed at lunchtime 
by Raymond Velez, Angel Vazquez, and Rosari Martinez, production manager, 
office manager, and personnel manager, respectively. These three 
supervisors told the employees that unions were no good because they 
had caused several factories to close and that Milstein could do the 
same by simply refusing to bid on any more Government contracts if he 
did not wish to deal with the Union. If that happened, the employees 
"would have to emigrate to pick tomatoes and watercress" (J.A. 8; Tr. 127- 
130, 344). Notwithstanding these remarks, the Union won the election, 
and was certified as the collective bargaining agent for the Company's 
employees on April 19, 1964 (J.A. 6). 

B. The strike and the Company's reaction 

The Union and the Company began negotiations on May 20, 1964, 
and met again on May 26, and at various times thereafter. At the 
initial meetings the Union's contract demands were set forth only in 
general terms, for the major topic of discussion was the Company's 


refusal to reinstate employee Antonio Aviles, who the Union contended 
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had been unfairly discharged (J.A. 8-9; Tr. 386-387, 442-443) . 
Because this dispute could not be’ resolved, the Union struck the plant 
on June 1. The Company continued to operate with its nonstriking 
employees and notified the strikers that they would be repiaced if 
they did not return to work by June 4. Nevertheless, the strike 
continued (J.A. 9; Tr. 144). 

About June 8, one of the strikers, Luz Selenia Cruz ; was 
visited at her home by Israel Velez, her production eee 
Velez suggested that Cruz should come back to work because "Mr. Milstein 
was not going to negotiate any contract with the Union," and bnerefore 
the employees "were going to get nothing out of the strike" res eA. 9-10; 
Tr. 309). A week or two later, Velez again met Cruz, this time ina 
local store, and reiterated that the strikers could not win "because 
the old man is not going to negotiate." Velez added that if the 
strikers sought work elsewhere "and mentioned Southland as a reference 
they would classify us as strikers and they would not give us any 
recommendation" (J.A. 9-10; Tr. 311). 

Crimalda Acosta, another striker, was also solicited to 
return to work by Velez. Unlike Cruz, Acosta reported to the plant 
on June 8, whereupon Velez instructed her to begin working while he 
went to the plant office to report the matter to Bertha Milstein. 

Mrs. Milstein then summoned Acosta to the office and told her that 
she had been permanently replaced, there was no work for ex; and she 
should therefore leave the premises forthwith. Acosta did 80. 


Several weeks later, however, Velez again asked Acosta to come back 


2/7 “Israel Velez is not to be confused with Production Manager 
Raymond Velez mentioned earlier (p. 4, supra). 
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to work. When Acosta replied that she "was too shamed the last time 


Jand/ did not want to go through that again," Velez stated that Acosta 


would have no difficulty this time because "that was like a punishment 
that Mrs. Milstein had given her" (J.A. 10-15; Tr. 357-362). After 
June 8, the Company hired more than 100 new employees in positions 
which respondent conceded Acosta could easily have filled (J.A. 15; 
Tr. 144). 

Towards the middle of June, Hiram Cabassa, president of a 
local employers’ association to which the Company belonged, addressed 
the nonstriking employees at the plant at Morris Milstein's invitation. 
In his talk, Cabassa not only attempted to dissuade these employees 
from joining the strikers, but also assured them that they could 
obtain another election to oust the Union if enough employees signed 
a petition for that purpose. Cabassa further advised that since the 
strikers were picketing outside the plant, the nonstrikers could 
counterpicket (J.A. 15-19; Tr. 23-29, 130-132, 179-182, 189-191, 
317-318, 328-331). Immediately thereafter, at the urging of 
Supervisors Raymond Velez and Rosari Martinez, and with Milstein's 
approval and Cabassa's assistance, the nonstriking employees prepared 
anti-union signs, using tools and materials belonging to respondent. 
Then, led by the supervisors, these employees marched outside the 
plant and began counterpicketing the strikers in a demonstration 
marked by loud shouting and handclapping. The counterpicketing finally 
terminated when the local police spoke to Milstein. Although the 
employees had left the plant during working hours and production was 
halted, the employees were paid for the time spent away from their jobs 
(J.A. 19-22; Tr. 23-29, 130-132, 179-182, 189-191, 317-318, 328-331). 
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On the same day that Cabassa suggested that the employees 
could repudiate the Union by petitioning for a new election, employee 
Luis Ruperto approached production manager Raymond Velez and asked 
whether it was true that an election could be obtained without waiting 
a year. Velez assured him that an immediate election could be held 
because "no union was representing the plant workers even though the 


Union had won the election." When Ruperto said that he was thinking 


of writing a letter for another election, Velez advised Ruperto to 


“do it the way it was done before, that is, he had to collect the 
signatures" of the employees (J.A. 22-23; Tr. 20-34, 66-67). 
Subsequently, Ruperto, with the assistance of Velez, prepared a 

letter and petition to the Governor of Puerto Rico seeking the latter's 
intervention and assistance in obtaining a new election at the plant. 
Ruperto procured the signatures of nonstriking employees on the petition 
accompanying the letter and gave these documents to Velez, who tried 

to duplicate them on a copying machine. ' The machine could not reproduce 
the signatures properly, and Velez therefore told the employees that 
another list of signatures would be needed. Velez assisted Ruperto 

in getting the employees to sign, and the new list was then successfully 
duplicated on the Company's machine. The letter and accompanying 
signatures were mailed to the Governor on August 5. A copy of the 
documents was also placed on Milstein's desk.(J.A. 24-26; Tr. 29-34, 


66-67). 


Early the following day, August 6, a fight’ occurred outside 
the plant between a striker and nonstriking employee. The combatants 
were taken away by the police, and most of the male strikers accompanied 


them to the stationhouse (J.A. 26). When Milstein learned of the altercation, 


he led about 50 male employees out of the plant to confront the remaining 


pickets, most of whom were women. While the men accompanying Milstein 
“were rolling up their sleeves and . . . unbuttoning their shirts to 
take them off," Milstein threatened that if the strikers wanted a fight 
they were going to have it (J.A. 26-28; Tr. 260-264, 318-320, 332-334, 
346-347). Meanwhile, inside the plant, Personnel Manager Rosari Martinez, 
who had helped round up the nonstrikers to go outside, discovered that 
employees Mercado and Clark had lingered behind. Martinez told the 
two that they were "women" because "Mr. Milstein gave an order for you 
to go out and you stay inside," and added "if you have to fight, you 
have to fight." However, viclence outside the plant was averted when 
Milstein complied with an order from the police to take his employees 
inside within ten minutes or be arrested (J.A. 26-28; Tr. 260-264, 
318-320, 332-334, 346-347). 

On the evening of the next day, Supervisors Raymond Velez, 
Dixon Ortiz, and Angel Vazquez, together with nine non-striking 
employees, went to the La Palma Hotel where Hector Melendez, a union 
organizer, was staying. The ostensible purpose of this visit was to 
get Melendez and the strikers to discontinue making supposedly 
insulting remarks about the supervisors over a loudspeaker which the 
Union had been using directly outside the plant. Melendez was in the 
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hotel restaurant in the company of Wilson Santaliz, a striking employee, 
when the supervisors and non-striking employees arrived. Ortiz and 
Vazquez went into the restaurant and offered to fight Santaliz and 
Melendez. Recognizing they were badly outnumbered, the two union 
adherents refused to leave the restaurant, whereupon the supervisors 
and their retainers, evidently unwilling to cause a disturbance inside 
the hotel, departed (J.A. 28-32; Tr. 74-74, 109-112, 133-135). 

C. The Company refuses to bargain about merit increases 

Prior to the Union's certification, the Company had maintained 
a practice of granting merit wege increases to its euployess In early 
June 1964, after the strike had begun, the Union submitted a proposed 
collective bargaining agreement which contained a provision establishing 


a union committee to participate in the merit increase program on a 


monthly basis. On June 30, the Company countered with a broad 


management prerogative clause which would permit it to continue the 
practice of granting merit increases as it saw fit and without any 
bargaining with the Union. Although the Union refused to accept such 
a clause, the Company nevertheless continued to award merit increases 
unilaterally. As a result, the Union filed unfair labor practice 
charges against the Company on August 26, alleging a refusal to Sareea 
and also again demanded participation in thé merit increase program 
at the negotiating sessions of September 9 and 16. The Company, 
however, remained adamant in insisting that this was a matter of 
3/ The Union had previously filed charges against the Company on 
August 14 alleging interference, restraint and coercion. 
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management prerogative and, acting on that principle, continued to 
grant merit raises. Milstein explained he did so because he "never 
expected that it would be otherwise” (J.A. 32-39; Tr. 192, 204A-205, 
207, 251-252, 386-387, 391-392, 440-445, 658-660). 


D. Milstein repudiates a settlement agreement 
and refuses to reinstate the strikers 


and refuses to reins’s¢ 
In an effort to resolve the unfair labor practice charges 
filed by the Union, the Board's Regional Office proposed a settlement 
agreement whereby the Company, without acknowledging any past 
violations of the Act, agreed to refrain from engaging in certain 
unlawful conduct, to pay Crimalda Acosta $37.20 in back wages, and 
to reinstate, upon application, Acosta and 49 other strikers to their 
former or substantially equivalent positions, dismissing replacements 


if necessary (J.A. 40-41; 92). In fact, it was contemplated that 


no replacement would be dismissed since the Company planned to expand 


its work force and would have more than enough positions available 


for both the replacements and the strikers (J.A. 47; Tr. 87, 274). 
Milstein signed this agreement on October 7, notwithstanding the 
opposition of his wife and "business associate," who told him that 
she "wouldn't sign this in all my life" (J.A. 39-40; Tr. 607-611). 
Milstein's action in accepting the settlement was promptly 
brought to the attention of Union Representative Manuel Menendez, and 
Menendez then decided to determine whether Milstein really intended 
to comply with the agreement he had just signed. Accordingly, on 
October 9, Menendez directed two of the strikers, Bartolo Alicea and 
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Jose Figueroa, to go to the plant and unconditionally offer to return | ne mf: 

co work (J.A. 41; Tr. 396-397). ‘The two men did so, and spoke with 

Morris Milstein. Milstein “hardly listened to what they had to say 

because it was the end of the day." Instead, he told the two "/c/ome 

in Monday and we will discuss this" (J.A. 41, 45; Tr. 196, 295, 369-370). 
Figueroa and Alicea then left, and announced over the Union's 

loudspeaker outside the plant that they had been told to return on 

Monday when respondent would be obliged to reinstate them because they 

were unfair labor practice strikers, and that the strikers had more 

security than the nonstriking employees because the lav required the 

Company to reinstate the strikers even if this meant dismissing the 

replacements (J.A. 41-49; Tr. 372-374, 297-398). The next day, however, 

Milstein notified the Board's Regional Attorney by mail that he was 

_ repudiating the settlement agreement. The sole reason Milstein gave 

for this action was that the loudspeaker broadcast had allegedly indicated 

that the strikers would be put back at their old jobs and the replacements. 


‘dismissed, whereas the agreement actually provided that the strikers 


could be given substantially equivalent employment (J.A. 42; Tr. 91; 


610-611). 

On Monday, when Figueroa and Alicea showed up at the plant, 
they were denied employment and given a copy of the letter to the 
Board repudiating the settlement agreement (J.A. 42; Tr. 85). 
Subsequently, between October 14 and 19, forty-eight other sevaxtie. 
employees presented themselves at the plant and unconditionally — 
requested reinstatement. All were refused, and their srplicartons 
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were not even considered. The Company was then hiring new employees, 
and acknowledged that "the strikers would have been more skilled than 
the others and easier to absorb" (J.A. 43; Tr. 86, 88, 145, 155). 
E. The Company temporarily closes its plant 
On December 4, 1964, Milstein received, first, a notice of 
new unfair labor practice charges, and later the same day, a copy of 
a leaflet, circulated by the Union, announcing that a Department of 


Labor committee responsible for local minimm wage requirements had 


determined that the Company's minimum wage should be raised effective 


January 15, 1965. The Union, which had a representative on the committee 
as did industry, claimed credit for the increase (J.A. 51, 64; Tr. 88-90, 
233-235). Shortly after reading the leaflet, Milstein went to a 

meeting with the Insular Conciliation Service which had been previously 
arranged. When Milstein arrived, he immediately told Union Representative 
Menendez and the conciliators that the plant would close the following 
Monday, December 7, and there was nothing further to discuss (J.A. 51-52; 
Tr. 197-198, 233-236, 245, 247). The day after the meeting, Milstein 
summoned his supervisors and told them he intended to shut down the 

plant, but gave no reason for this action. 

On the morning of December 7, the nonstriking employees gathered 
at the plant gate where they were addressed by supervisors. Angelica 
Nazario first told the assembled employees that "the Union was not to 
blame for what was happening to t ." But then Nazario went into 
the plant and came out again, climbed on a jeep, and announced that 
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"what she had said at first was not true... /and/ the Union was. to 
blame for the closing of the factory." Another supervisor, Carlos Bardot, 
stated to the employees that "because of the Union four hundred fathers 


of families were unemployed,” and the nonstrikers would fight for their 


jobs just as the strikers were doing (J.A. 53, 57; Tr. 311-313, 333-336, y 


347-350). Raymond Velez and employee Luis Ruperto organized the supervisors 
and employees into a committee to lead a march to the Department of Labor ; 
in Mayaguez that morning. During the course of the march, Velez told ; 
a reporter for a local radio station that the purpose of the procession: 
was "to go to the Department of Labor to see if they could intervene, 4 
what they could do to help reopen the plant" (J.A. 54; Tr. 39-40, 42, 
47, 122, 125-126). ! 

Also on December 7, Milstein received a telegram from the 
Union proposing that he enter into negotiations concerning the 
cessation of operations. Milstein refused to answer this request, 
indeed "did not consider it at all" because he “was not in the mood 
to consider negotiations under the circumstances" (J.A. 53; Tr. 237-238). 
Nevertheless, Milstein did discuss the plant closing with officials 
of Fomento, an organization established by the Government of Puerto Rico 
to promote the Island's industrial development. Milstein told these 
officials that one of the conditions that had to be met before he would 
reopen was withdrawal of the unfair labor practice charges filed by 
the Union (J.A. 53; Tr. 214-215). 
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Shortly before Christmas, a meeting attended by nearly 200 
nonstriking employees was held at the firehouse in Mayaguez. The 
meeting was called by Dixon Ortiz, who had been promoted to office 
manager before the plant closing and who continued to work in that 
capacity afterwards. Also present were Rosari Martinez and Raymond 
Velez. The latter, though no longer performing his duties as production 
manager because of the shutdown, nevertheless had made frequent visits 
to the plant after December 7. At the meeting, Ortiz announced that 
Milstein had "closed the Company because they do not want the Union 
in there," that the assistance of Federal and Insular authorities 
was being sought to get the plant reopened, and that ir. Milstein did 
not care how much he had to wait to keep the Union out .. .” (J.A. 595 
34; Tr. 123, 304-305). Several days after this meeting, more than 200 
nonstriking employees picketed in front of the official residence of 
the Governor of Puerto Rico in San Juan. The domonstration was 
organized by Velez and Ortiz, who also arranged for and substantially 
financed the transportation of the employees from Mayaguez to San Juan. 
While the picketing was in progress, Velez told reporters that "part 
of the reason for the closing of the plant lay with the Union," and 
that employees were demonstrating in order to obtain a new election 
and oust the Union (J.A. 54-55, 31; Tr. 43-45). 

As a result of Milstein's action in closing the plant, the 


Defense Supply Agency cancelled respondent's contracts (J.A. 61; Tr. 215, 


217, 248). Thereafter, Milstein entered what he called "protective bids” 


on several of the contracts assertedly in order to avoid penalties 
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which might be incurred if the contracts were re-let to: Mainland competitors 


at a higher cost (J.A. 61-62; Tr. 624). Milstein also consulted with - 


officials of the Defense Supply Agency and was told that his bids would - 


not be considered unless he acted "in a business-like manner and. : 
negotiated with the Union" (J.A. 62; Tr. 249-250). Notwithstanding ~ 


this advice, Milstein refused to meet with Union officisle towards 

the end of December, even when asked to do so by the-Insular Secretary 

of Labor (J.A. 62; Tr. 198-200). 6 
“On January 11, 1965, without prior notification to the Union, 5 

Milstein reopened the plant (J.A. 62; Tr. 622). Milstein told 

representatives of the press during the middle of January that he had 

reopened because he had the support of his employees (J.A. 63; Tr. 248). 

He also told the Regional Director of the Board that he intended to 

continue operations if he was able to obtain new bids on Government 

contracts (Tr. 637-639). Subsequently, at the hearing Before the 

Trial Examiner, Milstein asserted that he had reopened, at the urging 

of Defense Supply Agency officials, only to complete work which was 

in progress and left unfinished when the plant closed (Tr. 216, 622-623) . 
On February 4, 1965, the Union sent a letter to Milstein 

complaining that it had received no reply to its telegram of ; December’ 7, 

and requesting that the parties meet to discuss any future closing of 

plant operations and its effect upon the employees. In answer to this 

letter, Milstein stated that he would decline to engage in oa 

negotiations with the Union until the hearings on the pending unfair 

labor practice charges against respondent terminated (J.A. 63; Tr. 200-201). 
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II. THE BOARD'S CONCLUSIONS AND ORDER 

The Board concluded that the Company violated Section 8(a)(1) 
of the Act by threatening employees with reprisals for joining or 
assisting the Union; by advising strikets that respondent would never 
negotiate; by inciting employees to engage in anti-union demonstrations 
and other activity to repudiate the Union; by threatening and attempting 
to assault strikers and inciting violence between strikers and nonstrikers; 
and by pressuring the Union to withdraw unfair labor practice charges 
which it filed against the Company. The Board further concluded that 
the Company violated Section 8(a)(3) and (1) of the Act by discharging 
Crimalda Acosta after she returned to work on June 8, 1964, by refusing 
to reinstate Acosta and 49 other strikers on various dates in October 1964, 
and by locking out its nonstriking employees from December 7, 1964, to 
January 11, 1965. Finally, the Board concluded that the Company violated 


Section 8(a)(5) of the Act by refusing to bargain with the Union concerning 


merit wage increases and by temporarily closing its plant for the purpose 
4 


of disparaging the Union as bargaining representative. 

The Board's order (J.A. 86-91 ) requires the Company to 
cease and desist from the unlawful conduct found. In considering what 
further relief would be appropriate, the Board noted that in court 
4/ ~ The Board found it unnecessary to decide whether the Company 

also violated Section 8(a)(5) of the Act, as found’ by the 
Trial Examiner, by its refusal to bargain over any future 
cessation of operations. 
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-5/ 
proceedings subsequent to the Trial Examiner's decision, it appeared 


that the Company closed down its plant for economic reasons in 
February 1965. Accordingly, the Board directed the Company to offer 
reinstatement to Acosta and the 49 other named strikers in the event 
the Company resumes operations. The order requires. the Company to 
reimburse these employees for any loss of earnings they may have 
suffered as a result of the unlawful discrimination against them. 
Backpay, however, runs only to the date in February 1965, when the 
Company shut down its plant, the exact date to be determined at the 
compliance stage. Additionally, the Company must make whole for loss 
of wages those nonstriking employees who were unlawfully locked out 
from December 7, 1964, to January 11, 1965. 2 3 
The Board also specifically reserved the right to modify 
the backpay and reinstatement provisions of its decision and order 
"S$ made necessary by a change of conditions in the future, ‘and to 
make such supplements thereto as may hereafter become necessary in 
order to define or clarify their application to a specific set of 


circumstances not now apparent" (J.A. 85). 


5] Im November 1965, the Board sought and obtained an injunction, 
pursuant to Section 10(j) of the Act, in the United States o 
District Court for the District of Puerto Rico barring, respondent. 


from dissipating its assets and thereby frustrating psyment of Frege, ee eS 


potential backpay claims. 


+ 
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I 


The record supports the Board's findings that the Company 


committed numerous violations of Section 8(a)(1) of the Act. The 
pattern of unlawful conduct began with pre-election threats by President 
Milstein and supervisors that the plant would be closed if the Union 
were selected as bargaining representative. After the Union was 
certified by the Board and a strike was called, the Company undertook 
to intimidate the strikers not only by inciting nonstriking employees 
to engage in counterpicketing and a display of force against Union 
pickets, but also by threatening to assault and provoke a fight with 
union adherents. Furthermore, the Company induced and encouraged its 
employees to sign a petition repudiating the Union and, subsequently, 
to participate in demonstrations seeking the assistance of Puerto Rican 
Government officials in ousting the Union. Additionally, a supervisor 
advised a striker that the Company would not give her a good job 
recommendation and that she should return to work because Milstein 
would never negotiate with the Union. Finally, after Milstein shut 
down the plant, he indicated that withdrawal of unfair labor practice 
charges filed by the Union would be necessary before respondent would 
reopen. 
Ir 

An employer violates Section 8(a)(3) of the Act by refusing 
to reinstate striking employees solely because they engaged in a strike 
or other protected activity. N.L.R.B. v. Mackay Radio & Tel. Co., 
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304 U.S. 333. Here, the Company refused to reemploy striking employee 
Crimalda Acosta in June when she attempted to return to work at the 
urging of her production supervisor. This same supervisor later told 
Acosta that she had not been hired because Bertha Milstein sought to 
punish her. This direct evidence of discriminatory motive, coupled 
with the admission that the Company continued to hire employees in 
jobs Acosta could easily have filled, justifies the Board's conclusion 
that Acosta was unlawfully denied reemployment because she had engaged 
in protected activity. 

In October, 50 striking employee individually and unconditionally 
applied for reinstatement, and all were rejected. Indeed, the applications 
of these employees were not even considered, although jobs for: which 
they were well qualified were at all times available. The Company's 
contention that remarks made over the Union's loudspeaker outside the 
plant justified its refusal to consider the strikers for reinstatement 
was properly rejected by the Board. The remarks only restated the 
terms of the settlement agreement which Milstein had signed previously. 
Also, even before the broadcast, Milstein refused to offer immediate 
employment to two strikers who asked him for reinstatement. Nor did 
Milstein make any effort, after the broadcast, to ascertain whether 


the Union was in fact seeking to impose conditions not provided for in 


the settlement agreement. In these circumstances, the Board correctly 


concluded that the strikers were not reinstated for discriminatory reasons. 
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It is undisputed that respondent continued unilaterally to 
grant merit wage increases to its employees while it was engaged in 
contract negotiations with the Union. Requests by the Union for 
participation in the formulation and award of merit increases were 
rejected by the Company, which asserted that merit increases were & 
matter of management prerogative. On these facts, the Board was 
warranted in determining that respondent violated Section 8(a)(5) of 
the Act by persistently refusing to recognize that merit increases 
are a subject for mandatory bargaining (N.L.R.B. v. J. H. Allison & Co., 
165 F. 2d 766 (C.A. 6), cert. denied, 335 U.S. 814) and by unilaterally 
granting such increases while contract negotiations in which the subject 
was an issue were in progress. N.L.R.B. v. Katz, 369 U.S. 736. 
Iv 


There is ample evidence to support the Board's conclusions 


that the shutdown of respondent's plant in December 1964 was designed 


to chill unionism and was not intended to be permanent. Textile Workers 
v. Darlington Mfg. Co., 380 U.S. 263, 273-274. Thus, Milstein and his 
supervisors had previously threatened that the Company would close the 
plant if it had to deal with the Union. When the plant was shut down, 
Milstein and the supervisors indicated that the Union was at fault and 
the situation could be remedied by having the Union removed as collective 
bargaining representative of the employees. The timing and other 
circumstances of the shutdown, particularly the fact that Milstein 
waited until just before a higher minimum wage went into effect to 
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reopen the plant, further demonstrate that the December <losiag was not 
economically motivated. Although Milstein said his purpose in : 
reopening was only to complete unfinished work which was then on hand; 
the Company continued to submit bids on Government contracts end 
Milstein said he would remain in business if he could obtain such 
contracts. Also, the Company did not take steps, such as liquidating 
its assets, which would indicate it intended permanently to discontinue 
operations. Thus, it appears that the action in closing its plant was 
primarily a tactical maneuver to force the Union's ouster so that the , . 
Company could resume production unhampered by any duty to negotiate ‘ 
wages and working conditions. Plainly, such conduct violates: Section . 
8(a)(1), (3) and (5) of the Act. . 

i i; 


Court proceedings subsequent to the Trial Examiner's decision ae , ka 


indicated that the Company again shut down its plant after having 
reopened in January. The second shutdown was due to the Company's 
inability to obtain new defense contracts. In view of this, the Board 
did not abuse its broad discretion to decide how unfair labor practices 
shall be remedied by limiting backpay for the 50 strikers who were 
denied reinstatement to the date of such a shutdown. 

Nor did the Board err by declining to hold that the Compeny 
also violated Section 8(a)(5) of the Act by refusing to bargain with 
the Union about any future closing and reopening of operations. The 
Board's present order fully protects the Union, and any additional 
relief. would be cumulative and unnecessary. 
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ARGUMENT 


I. SUBSTANTIAL EVIDENCE ON THE RECORD AS A WHOLE 
SUPPORTS THE BOARD'S FINDINGS THAT THE COMPANY 
VIOLATED SECTION 8(a)(1) OF THE ACT BY 
THREATENING EMPLOYEES WITH REPRISALS FOR 
JOINING OR ASSISTING THE UNION AND BY ENGAGING 
IN OTHER CONDUCT TENDING TO COERCE, INTERFERE 
WITH, OR RESTRAIN EMPLOYEES IN THE EXERCISE 
OF THEIR RIGHTS UNDER THE ACT 


s/ 
The credited evidence establishes that the Company engaged 


in repeated acts of interference, coercion and restraint over an 
extended period of time in marked disregard of the rights of its 
employees. The pattern began when Company President Milstein, and 
Supervisors Vazquez, Martinez, and Raymond Velez, sought to dissuade 
employees from voting for the Union by telling them that the Company 
would close the plant or refrain from bidding on new contracts if the 
Union were selected as bargaining representative in a Board-conducted 
election (p. 4, supra). Such statements are unlawful threats 
which fall well outside the bounds of legitimate free speech protected 


by Section 8(c) of the Act. I.U.E. v. N.L.B.B., 110 App. D.C. 91, 


6/ Insofar as the Company offered a different version of events from 
that accepted by the Trial Examiner, and disputed the Examiner's 
credibility findings before the Board, it is well settled that the 
credibility of witnesses and the reasonable inferences to be drawn 
from the evidence are matters for determination by the Trial 
Examiner and the Board. Universal Camera - v. N.L.R.B., 340 
U.S. 474; N.L.R.B. v. Walton Manufacturing Co., 369 U.S. U.S. 404; 

Joy Silk Milis v. N.L.R.B., 87 U.S. App. D.C. 360, 369, 185 F. 2d 

732, 741, cert. denied, 341 U.S. 914. 

Respondent suggested that the statements should not have been found 

to be violations by the Board because the Union won the election. 

But "the fact that the Company's efforts were unsuccessful does 

not lead to the conclusion that they were not restrictive or coercive." 

N.L.B.B. v. Brown-Dunkin Co., 287 F. 2d 17, 18 (C.A. 10). Clearly, 
(Continued) 
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96-97, 289 F. 2d 757, 762-763; N.L.R.B. v. Miller, 341 F. 2d 870, 
872-873 (C.A. 2); N.L.B.B. v. Plant City Steel Corp., 331 F. 2d 511, 
513 (C.A. 5); N.L.R.B. v. Kingsford, 313 F. 2d 826, 832 (C.A. 6). 
After the Union was certified and a strike was called as a 
result of the Company's refusal to reinstate a discharged employee, 


the Company undertook to harass the strikers and to encourage the 


nonstrikers to repudiate the Union. Thus, several weeks after the 


strike began, the non-striking employees were incited by Hiram Cabassa 
and Company supervisors to leave the plant during working hours and 
engage in boisterous counterpicketing of the strikers. Milstein 
acknowledged that he personally authorized this activity, paid the 
employees for the time they spent at it, and permitted them to 
fabricate anti-union signs, using materials and tools belonging to 
respondent (p. 6, supra).: During the same month, Supervisor 
Israel Velez advised striking employee Cruz that the Company would 
refuse to give her a good job reference as a result of the strike, and 
further, that the strikers could gain nothing because Milstein would 
never negotiate with the Union ‘(p. 5, supra). ~:\. Additionally, the 
Company cultivated the idea among its employees that they could oust 
7 (Continued) 
“interference need not be successful interference in order to amount 
to a violation of Section 8(a)(1)." N.L.R.B. v. Hill & Hill Truck 
Line, 266 F. 2d 883, 885 (C.A. 5). Accordingly, the election did 
not render the Company’ s previous violations moot, ‘particularly in .., 
view of the Company's post-election violations of this section. 
N.L.R.B. v. Marsh Supermarkets, Inc., 327 F. 2d 109, i111 (C.A. 7), 
cert. denied, 377 U.S. 944; N.L.R.B. v. Clark Bros., 163; F. 24°373, 
375 (C.A. 2). 
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the Union during the certification year by petitioning for a new 
election. This was originally suggested by Cabassa in his speech at 

the plant. Subsequently, Production Manager Raymond Velez told 

employee Luis Ruperto that "no union was representing the plant," 
assisted Ruperto in preparing a letter and petition seeking to 

repudiate the Union, aided Ruperto in procuring the signatures of 
employees on the petition, and used a Company machine to make copies 

of the documents (p..7, supra). . The Company next sought to use 
threats of physical harm to induce the strikers to abandon their protected 
activity. Thus, on August 6, Milstein and a large group of non-striking 
employees rushed out of the plant prepared to assault the Union's 
pickets. And the next evening, three supervisors, accompanied by 

nine non-striking employees, attempted to provoke a fight at the 

La Palma Hotel with a union organizer and a striker (pp. 8-9, supra). 
Several months after these incidents, various Company supervisors told 
the employees that the Union was to blame for the closing, and Production 
Manager Velez formed a committee to organize a march of employees to the 


Department of Labor to protest. Velez and Office Manager Ortiz thereafter 


arranged and paid for a similar demonstration in front of the Governor's 


home in San Juan for the stated purpose of ousting the Union (pp. 13-14, 
supra). Simultaneously, Milstein tried to get an agency of the 
Government of Puerto Rico to pressure the Union into withdrawing the 
unfair labor practice charges it had filed against the Company by 
telling local officials he would reopen the plant only if the charges 


were withdrawn (p..13, supra). 


8/ 


The foregoing makes it apparent that the Company actions 


during the strike tended to intimidate the striking employees and to 


undermine the Union's status as collective bargaining representative. 


It is well settled that an employer violates Section 8(a)(1) of the Act 
by inducing employees to repudiate a certified union and assisting them 
9/ 


in doing so 4 by inciting acts of violence against striking employees 
1o/ 
and anti-union demonstrations, by telling employees that the ‘employer 


would never negotiate with the Union and threatening them with 


unfavorable job recommendations because they engaged in protected 
Ly 
activities, and by making coercive threats 47 promises to obtain 
12 
withdrawal of unfair labor practice charges. 


8/ The Board properly rejected the Company's contentions that it 
was not responsible for certain acts of its supervisors and 
Hiram Cabassa, particularly since Milstein did not speak’ Spanish 
well enough to deal with his employees and was thus forced to 
rely on his supervisors even more than the normal employer (J.A. 59; 
Tr. 121-122 ). H.J. Heinz Co. v. N.L.R.B., 311 U.S. '$14;"°"; 
Irving Air Chute Co. v. N.L.R.B., 350 F. 2d 176, 179; N.L.R.B. v. 
Houston Chronicle Publishing Co., 300 F. 2d 273, 280 (C.A. 5); 
N.L.R.B. v. Texas Independent Oil Co., 232 F. 2d 447, 449-450 
(C.A. 9); c£. Local 636, Plumbers v. N.L.R.B., 109 U.S. App. D.C. 
315, 322-323, 287 F. 2d 354, 359. 

9/ N.L.R.B. v. American Mfg. Co. of Texas, 351 P. 2d 74 (C.A. 5)3 
Edward Fields, Inc. v. N.L.R.B., 325 F. 2d 754, 759-760 (C.A. 2); 
Irving Air Chute Co. v. N.L.R.B., 350 F. 2d 176, 179-181 (C.A. 2). 

10/ N.L.R.B. v. Sunshine Mining Co., 110 F. 2d 780 (C.A. 9), cert. 
denied, 312 U.S. 678. 

11/ N.L.R.B. v. Giustina Bros. Lumber Co., 253 F. 2d 371, 372 (C.A. 9); 
N.L.R.B. v. Wix Corp., 336 F. 2d 824, 827 (C.A. 4); N.L.R.B. v. 
Fitzgerald Mills Corp., 313 F. 2d 260, 268-269, cert. denied, 

375 U.S. 834. 
12/  N.L.R.B. v. Clearfield Cheese Co., 213 F. 2d 70, 73 (C.A. 3). 


II. SUBSTANTIAL EVIDENCE ON THE RECORD AS A WHOLE 

SUPPORTS THE BOARD'S FINDINGS THAT THE COMPANY 

VIOLATED SECTION 8(a)(3) AND (1) OF THE ACT BY 

UNLAWFULLY REFUSING TO REINSTATE CRIMALDA ACOSTA 

ON JUNE 8, 1964, AND BY UNLAWFULLY REFUSING TO — 

REINSTATE ACOSTA AND 49 OTHER STRIKING EMPLOYEES 

WHO UNCONDITIONALLY OFFERED TO RETURN TO WORK IN 

OCTOBER 1964 — 

It is settled law that an employer cannot lawfully refuse 
to consider economic strikers for re-employment solely because they 
engaged in a strike or other protected activity. N.L.R.B. v. Mackay 
Radio & Tel. Co., 304 U.S. 333, 346-347; see N.L.R.B. v. Erie 
Resistor Corp., 373 U.S, 221, 234-235. Here, however, the Company did 
just that, first in June with a single striker, and then on a far larger 
scale the following October. Thus, it is undisputed that the Company 
refused to rehire Crimalda Acosta on June 8 when she reported for work 
at the plant after participating in a strike to protest the discharge 
13/ 

of another employee. The Company's vice president, Bertha Milstein, 
advised Acosta at that time that she had been replaced and there was no 
work available, even though Acosta had already been put to work by her 
former supervisor before Mrs. Milstein learned of her presence in the 
plant (pp.5-6 ,\ supra). Moreover, the same supervisor subsequently 
told Acosta that she had not been reemployed because Mrs. Milstein 
decided to punish her, obviously for participating in the strike (p.. 6, 
supra). This direct evidence of discriminatory motive is supported 


by the admission of the personnel manager that, after June 8, the Company 


37 See N.L.R.B. v. Holcombe, 325 F. 2d 508, 511 (C.A. 5), and cases 
there cited. 


- 2 - 


hired 100 additional employees in jobs that Acosta could eadilly have 
filled (p. 6, supra). In these circumstances, the Board was 
fully warranted in drawing the logical inference: that the reason 
advanced for the failure to reinstate Acosta was mere pretext and 
that the real reason was Acosta's activity in supporting the strike. 
C£. N.L.R.B. v. Griggs Equipment, Inc., 307 F. 2d 275, 278 (C.A. 5); 
N.L.R.B. v. Shovel Supply Co., 257 F. 2d 88, 93 (C.A. 5). 

On various dates between October 9 and 19, fifty striking 
employees applied for reinstatement. All were rejected, despite the 
fact that Milstein had signed a settlement agreement on October 7 in 
which he promised to offer the strikers their former jobs or substantially 
equivalent employment, even if it meant dismissing replacements. The 
Company advanced various reasons at the hearing before the Trial Examiner 
and in its brief to the Board for its refusal to reinstate the strikers. 
First, it claimed the strikers had been replaced in their individual 
positions. But, even if this were true, the Board found (J.A. 23, 25) 


that substantially equivalent employment prevailed at the plant for 


each of the striking employees at the times when they manifested their 
14/ 


intention to abandon the strike. And as the Board pointed out, the 


147 The Company was then engaged in expanding its operations and was 
hiring new employees in order to bring its employee complement up 
to 500, a goal which Milstein conceded the Company never achieved 
(Tr. 274). Moreover, as indicated previously, the personnel 
manager frankly admitted that the striking employees were more 
skilled and easier to absorb than the Ser teveee actually hired 
after October 19 (pp. 11-12, supra). 
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strikers “were entitled, as applicants, to be considered for employment 
on a non-discriminatory basis when they sought jobs in October" (J.A. 
68). C£. Phelps Dodge Corp. v. N.L.B.B., 313 U.S. 177; 

Piasecki Aircraft Corp. v. N.L.R.B., 280 F. 2d 575 (C.A. 3), cert. 
denied, 364 U.S. 933. Yet it is undisputed in this case that the 
applications of the striking employees were not even considered 

(pp. 11-12, supra). 

Next, the Company argued that the applications were not 
unconditional because the strikers wanted to return to exactly the same 
jobs they held before the strike. This contention is based entirely 
on remarks made on October 9 by union adherents over a loudspeaker 
outside the factory, remarks which purportedly caused Milstein to 
repudiate the settlement agreement and to deny reemployment to the 
strikers. However, as the Board found, these remarks only “parrotted 
in lay language" (J.A. 47 ) the terms of the settlement agreement 


which Milstein had signed several days before. In any event, whatever 


these two employees said over the loudspeaker, the evidence indicates 


these remarks were not the true cause of the subsequent refusal to 
reinstate the strikers. Thus, when Figueroa and Alicea applied to Milstein 
for reinstatement prior to the supposedly offensive, he acknowledged 

that he did not offer them jobs, but merely told them to return on 

Monday when he would discuss the matter (p..11, supra). Furthermore, 
statements similar to those made in the broadcast of October 9 had 
frequently been uttered over the Union's loudspeaker prior to that date. 
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It seems most unlikely, therefore, that Milstein really would have 
concluded that the October 9th remarks, which he seized upon to 

justify revocation of the settlement agreement, represented any 
radical change in the Union's position. If, indeed, Milstein had 
formed a genuine belief that the Union might be seeking to impose 

new conditions as part of the settlement, he could easily have resolved 
the matter by checking with the Union's representatives or the Regional 
Office of the National Labor Relations Board, rather than relying on 
the statements of union adherents. His failure to do so buttresses 
the inference drawn by the Board that he denied reemployment to the 


strikers for discriminatory reasons, and thereby violated Section 8(a) (3) 


of the Act. N.L.R.B. v. Marydale Products Company, 311 F. 24 890 (C.A. 5), 


cert. denied, 375 U.S. 817; N.L.R.B. v. Rohtstein &-Co., Inc., 266 F. 2d 407, 
410 (C.A. 1); N.L.R.B. v. Roure-Dupont Mfg., Inc., 199 F. 2d 631, 633 
(C.A. 2); N.L.B.B. v. Aladdin Industries, Inc., 125 F. 2d 377 (C.A. 7), 
cert. denied, 316 U.S. 706. 
III. SUBSTANTIAL EVIDENCE ON THE WHOLE RECORD 
SUPPORTS THE BOARD'S FINDINGS THAT RESPONDENT 
VIOLATED SECTION 8(a)(5) AND (1) OF THE ACT 
BY UNILATERALLY FORMULATING AND AWARDING MERIT 
INCREASES OVER THE OBJECTIONS OF THE UNION 
In N.L.R.B. v. Katz, 369 U.S. 736, the Supreme Court held 
that it is "a violation of the duty 'to bargain collectively' imposed 
by Section 8(a)(5) of the National Labor Relations Act for an employer, 
without first consulting a union with which it is carrying’ on bona fide 
contract negotiations, to institute changes regarding matters which are 


the subjects of mandatory bargaining under Section 8(d) and which are, 
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in fact, under discussion." The Court went on specifically to find 

that an employer's grant of merit increases to its employees, while 
contract negotiations with the Union were in progress, was "tantamount 

to an outright refusal to negotiate on that subject, and therefore . 

a violation of Section 8(a)(5)," even though the increases "were in 

line with the Company's long-standing practice of granting quarterly 

or semiannual merit reviews--in effect . . . a mere continuation of 

the status quo... ." 

In the present case, it is undisputed that respondent continued 


unilaterally to grant merit wage increases to its employees while it was 
15/ 
engaged in contract negotiations with the Union (pp. 9-10 , supra). 


Moreover, it is apparent from the record that the subject of merit 
16/ 
increases was an important issue in those negotiations. Thus, in 


15/ As in N.L.R.B. v. Katz, supra, at p. 746, the increases here were 
not "gimply automatic increases to which the employer has already 
committed himself . . . but were informed by a large measure of 
discretion" (Tr. 192-195). 

The Trial Examiner properly rejected the testimony of Morris 
Milstein and Alberto Torruella, an attorney who represented 

the Company in the negotiations, to the effect that the Union 
either waived its right to participate in the merit increase 
program at the first negotiating session on May 20, or did so 
subsequently by accepting a management-rights clause. Not only 

was this testimony directly controverted by union representative 
Menendez (Tr. 658-660 ) but also, as the Examiner noted, it is 
highly implausible that the Union would agree to a contract clause 
which "removed! substantially all of the basic terms and conditions 
of employment, including the setting of wage rates, from its 
bargaining arsenal" (J.A. 38 ). Thus, it cannot be said 

that the credited testimony here carries its own "death wound" 

and the discredited evidence its own "irrefutable truth," so as 

to permit reversal of the Board on this issue. Pittsburgh S. S. Co. 
v. N.L.R.B., 337 U.S. 656, 660; N.L.R.B. v. Robbins Tire & Rubber Co., 
161 FP. 2d 798, 800 (C.A. 5). 
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contract proposals submitted in early June to the Company, the Union 


asked for participation in the formulation and award of such increases. 
The Company, however, ignored this request, asserting the matter was 

one of management prerogative, and the Union filed unfair labor practice 
charges as a result. Thereafter, at the negotiating meetings in 
September, the Union again demanded that the Company bargain about 

merit increases, and again the Company refused to abandon either its 
position that they were exclusively a managerial function or its practice 
of granting them without consulting the Union (pp. 9-10 , supra). 

This case, then, presents essentially the same fact situation 
that confronted the Supreme Court in N.L.R.B. v. Katz, supra, with this 
exception: whereas in Katz the employer had at least been willing to 
bargain about its merit increase system, here respondent refused to do 
even that and instead insisted that the award of merit raises should 
remain the sole prerogative of management. It is submitted, therefore, 
that the Board was entirely correct not only in finding the same 
violation in this case as did the Supreme Court in N.L.R.B. v. Katz, 
supra, but also in concluding that respondent further violated 
Section 8(a)(5) of the Act by its persistent unwillingness to recognize 
that merit increases are a subject for mandatory bargaining. N.L.B.B. 


v. J. H. Allison & Co., 165 F. 2d 766 (C.A. 6), cert. denied, 335 U.S. 814. — 


Iv. SUBSTANTIAL EVIDENCE ON THE WHOLE RECORD 
SUPPORTS THE BOARD'S FINDINGS THAT RESPONDENT 
VIOLATED SECTION 8(a)(1), (3) AND (5) OF THE 
ACT BY TEMPORARILY SHUTTING DOWN ITS PLANT AND 
LOCKING OUT ITS EMPLOYEES FROM DECEMBER 7, 1964, 
TO JANUARY 11, 1965, IN ORDER TO DISPARAGE THE 
UNION AS STATUTORY BARGAINING REPRESENTATIVE 
AND TO PUNISH THE STRIKING EMPLOYEES FOR THEIR 
PROTECTED ACTIVITY . 


Although Milstein testified that he closed the plant on 
December 7 because the Company's minimum wage requirement had just 
been raised, the Board found that the real motivating cause was 


Milstein's desire to remove the Union as bargaining representative. 


Thus, even before the Union was certified, Milstein and his supervisors 


predicted that the Company would close the plant rather than deal with 
the Union (p.. 4, supra). When the plant was closed, Milstein's 
supervisors were quick to point out to the nonstriking employees who 
were locked out that the Union was to blame for the situation and that 
the plant would reopen if the Union could be ousted (pp. 5-6, supra), 
Furthermore, Milstein's statement to officials of Fomento when the plant 
closed that withdrawal of the Union's unfair labor practice charges was 
a necessary condition to reopening is inconsistent with his subsequent 
testimonial assertions that the shutdown was economically motivated 

(p.. 13, supra). Similarly, Milstein's explanation to reporters 
that he reopened in January because he had the support of his employees, 
and his failure to cite any change in economic conditions to justify 
the reopening, belie his contention that the minimum wage raise was 

the reason for the plant closing in December (p.-. 15, supra). 
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The timing and other circumstances of the shutdown and 
subsequent reopening are also relevant here to establish discriminatory 
intent. Significantly, only minutes after learning from the Union's 
leaflet that the plant's minimum wage requirement was to be raised--an 
increase for which the Union claimed credit and which followed on the 
heels of notification that additional proceedings with respect to unfair 
labor practice charges were pending against the Company--Milstein 


announced he was terminating operations at the plant (p. 12, supra). 


The haste with which Milstein made the decision to close hardly comports 


with careful analysis of the Company's economic position, but! rather 
suggests a reaction against what Milstein must have regarded as a 

double union advance. Indeed, if the determination to shut down had 
been based primarily on concern over the change in the minimum wage, 

it is difficult to understand why Milstein adamantly refused to talk 
about the closing with the Union, since the Union was clearly ina 
position to assist Milstein in getting the change rescinded or modified. 
Moreover, the minimum wage increase did not become effective until 
January 15; yet Milstein closed the plant on December 7 and then reopened 
on January 11. As the Trial Examiner pointed out, it is "incomprehensible 
that a man with Milstein's business acumen and extensive experience in 
this industry would have closed his plant for almost 6 weeks during 
which he could have continued to work on his uncompleted contracts at 

the lower existing minimum rate if, in truth and fact, his decision 

to cease operations was motivated by a desire to spare himself of 


added costs." (J.A. 64). 


Concededly, “when an employer closes his entire business, 
even if the liquidation is motivated by vindictiveness toward the 
union, such action is not an unfair labor practice." Textile Workers 
Union v. Darlington Mfg. Co., 380 U.S. 263, 273-274. As the Court's 
opinion expressly pointed out, however, "a shutdown where the employees, 
by renouncing the Union, could cause the plant to reopen" would involve 
“discriminatory employer action for the purpose of obtaining some 
benefit from the employees in the future" (380 U.S. at 273). That is 
precisely the situation which the Board found in this case. Thus, 
although Milstein testified that he intended to close the plant 
permanently in December, it was reopened in January. Milstein explained 
that he resumed operations only to finish uncompleted work in order 
to mitigate contract damages. The Board, however, was justifiably 
skeptical of this explanation for several of the same reasons which 
have been mentioned previously in connection with the contention that 
the shutdown was economically motivated: it is inconsistent with 
Milstein's statement to the press that he reopened because he had the 
support of his employees; and it fails to explain why Milstein waited 
until January 11 to reopen when he could have continued operations 
after December 7 and perhaps completed all unfinished work under a much 
lower minimum wage scale. Additional doubt that Milstein ever intended 
to discontinue operations permanently is indicated by the lack of 
evidence in the record that subsequent to December 7 respondent took 


any of the steps customarily associated with termination of a business, 


such as liquidating or otherwise disposing of the Company's assets. 
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On the contrary, the Company submitted bids to the Defense Supply 
Agency on at least two eee and Milstein told the Regional 
Director for the Board in January that he would remain in business 
if the Company could obtain Government contracts (p..15, supra). 
It is thus apparent that respondent's shutdown in December 
was not the sort of irreversible fait accompli which occurred in Darlington, 


but was instead a dramatic tactical gambit designed to counter the 


Union's efforts to obtain a higher minimum wage and to force the Union's 


ouster from the plant so that the Company could resume its business 


operations unhampered by any duty to negotiate wages and working conditions. 

Plainly, such conduct violates Section 8(a)(5), (3), and (1): of the Act 

because it disparages the Union's status as the certified collective 

bargaining representative, discriminates against employees locked out 

as a result of the shutdown, and interferes with employee rights 

guaranteed by Section 7 of the Act. N.L.R.B. v. American Manufacturing 

Co. of Texas, 351 F. 2d 74, 79-80 (C.A. 5); N.L.R.B. v. Horm Mining 

Corp., 206 F. 2d 38, 41-42 (C.A. 4); N.L.R.B. v. Wallick, 198 F. 2d 

477 (C.A. 3); N.L.R.B. v. Somerset Classics, Inc., 193 F. 2d 613 (C.A. 2), 

cert. denied sub nom Modern Mfg. Co. v. N.L.R.B., 344 U.S. 816; N.L.R.B. 

v. E. C. Brown, 184 F. 2d 829 (C.A. 2); N.L.R.B. v. Mall Tool Co., 

119 F. 2d 700, 701-702 (C.A. 7); N.L.R.B. v. Somerset Shoe Co., 

111 F. 2d 681 (C.A. 1). 

17/7 Although Milstein described these as "protective" bids, even a 
protective bid indicates a willingness to undertake further work 
which does not comport with a claim that operations were to be 


permanently discontinued. 
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Vv. THE BOARD DID NOT ABUSE ITS DISCRETION EITHER 
IN LIMITING BACKPAY OR IN DECLINING TO FIND 
RESPONDENT ALSO VIOLATED SECTION 8(a)(5) OF 
THE ACT BY REFUSING .TO BARGAIN ABOUT FUTURE 
PLANT CLOSURE AND REOPENING 
The Union objects to the Board's action in modifying the 
Trial Examiner's recommended order by limiting the backpay of the 50 
strikers refused refused reinstatement "to the date in February 1965 
when /the Company/ shut down its plant" (J.A. 84 >. The Board 
took notice of court proceedings (see pp. 16-17, supra) subsequent 
to the Trial Examiner's decision in which it appeared that the Company 
again closed its plant after having reopened in January. The same court 
proceedings indicated that the Company was not able to obtain additional 
defense contracts after the first shutdown, and that the lack of such 
contracts caused the later closing. No unfair labor practice charges 
were filed against the Company alleging that the second shutdown was 
discriminatorily motivated. In view of the wide sci wits 
the Board in deciding "what affirmative action. . . will best serve 
to vindicate the policies of the Act," (N.L.R.B. v. Idaho Egg Producers, 


229 F. 2d 821, 823-824 (C.A. 9)), the Board was entitled to consider 


these matters and to determine that a age of backpay to the 
19 


date of the second shutdown was appropriate. It is submitted that 


ee 

18/ Cf. Phelps Dodge Corp. v. N.L.R.B., 313.U.S. 177;. International 
Association of Machinists v. N.L.R.B., 311 U.S. 72, 82.. 

19/ The Board may have erred in stating the second shutdown occurred 
in February 1965, rather than April 1965. However, the error did 
not prejudice the Union since the Board left the exact date of 
the shutdown to be determined in compliance proceedings (J.A. 85). 
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the Board's formulation and choice of remedy here are reasonable, 
particularly since the Board expressly reserved the right to modify 
and to supplement the backpay and reinstatement provisions of its 
order to take into account "circumstances not now apparent" or "a 
change of conditions in the future" (J.A. 85). 

The Union also objects to the Board's failure to find that 
the Company violated Section 8(a)(5) and (1) of the Act by failing to 
bargain in February about either a decision to shut down the plant or 
the effects of such a decision. It seems clear on this record, however, 
that any failure to bargain on these subjects was caused, not by any 
contention that the subject was inappropriate, but by the Company's 
total repudiation of the Union as the collective bargaining representative. 
Since the Board has found numerous violations going to the heart of the 
Company's bargaining obligation imposed by the Act, it has issued a general 
order requiring the Company to bargain in good faith. Accordingly, 
the Company's entire future bargaining conduct will be under scrutiny, 
and this record offers no reason to believe that this specific problem 
of bargaining about such economic decisions will arise again. Cf. San 
Antonio Machine Corp. v. N.L.R.B., ____ F. 2d ____ (C.A. 5, decided 
July 21, 1966, 62 LRRM 2674, 2681-2682, 53 L.C..Para..11, 369). 

Of course, the record does establish a discriminatorily motivated 


closing which the Company did not discuss with the Union, but this 


conduct is appropriately reached not by requiring the Company to 


bargain about such decisions, but by prohibiting them altogether, 
as the Board has expressly done here. 
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CONCLUSION 


It is respectfully submitted that the Board's findings, 


conclusions and order are valid and proper in-all respects, and that 


a decree should issue in No. 20,235 enforcing the Board's order in 
full. It is further submitted that the petition for review filed by 


the Union in No. 20,086 should be denied. 
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